CON LAW OUTLINE
Opening Remarks 
1. Two main questions of the course 

a. Who has the power to decide these constitutional decisions? 

i. Which branch? 

ii. Any branch?  

b. Who are “we the people”? 
i. The Framers? Majority of voters? Some other group?  

ii. Ackerman’s idea of constitutional moments during which people devote concentrated attention to fundamental issues of democratic govt (p.5, 28) 

1. Founding 

2. Civil War 

3. New Deal 

2. Why do we need a constitution? 

a. Helps define national identity.  
b. Text identifies common principles 
c. Limits power of govt by defining it 

3. Why should a constitution be written down? 

a. Historical reasons – declaration to world of separate identity from England, US to be taken seriously, starting from scratch 
b. History of abuse of power – want to bind and confine govt. 

Judicial Review and Constitutional Interpretation 
A. Modalities of Constitutional Interpretation 

a. Need theories of interpretation to give Constitution meaning 
b. Phillip Bobbitt identifies 6 modalities of interpretation 
i. Historical/originalism 

ii. Textual 

iii. Structural 

iv. Doctrinal 

v. Ethical 

vi. Prudential  

c. Historical interpretation 
i. Try to figure out what the Framers thought about issue 
ii. Advantages

1. Theoretically verifiable – can look at historical sources 

2. Continuity – won’t change over time – fixed.  

3. Stability – change can only come through constitutional amendment and not judicial interpretation

4. Way to constrain judges from making personal policy judgments    

iii. Disadvantages 

1. Founders didn’t have unified visions  
a. They didn’t want notes from Constitutional convention – didn’t want people to use their intentions 

b. So judges must make personal judgments when choosing which historical interpretation to use  

2. Circumstances change – Founders couldn’t have foreseen or even contemplated many issues today

3. Problem of dead hand of past 
d. Textual interpretation 

i. Only a starting point – can never use this alone 
ii. Advantages 

1. Most verifiable – we can all see the text 
2. Limited inquiry – constrains interpretation 

iii. Disadvantages 

1. Meaning can’t come from text but from individual’s reading of it – will always be framed by reader 
2. Provisions are usually general and can be read in different ways 
3. Text is often abstract, vague and general 

e. Structural interpretation 

i. Infer relationships between structures set up in Constitution and make policy judgments 
ii. Form of argument: 
1. Identify structure 

2. Infer a relationship 

3. Make assumption about that relationship changing and what policy implications that would have  

iii. Main form of interpretation for federalism cases – relationship between national govt and states 

iv. Advantages 

1. Coherent/Holistic reading of Constitution 

v. Disadvantages
1. Requires lots of judicial inference 

2. Potential to be inconsistent 

3. Requires policy judgments 

f. Doctrinalism 

i. Apply rules based on precedent 
ii. Advantages 

1. Generally rules can be applied to multiple fact patterns 

2. Predictability 

3. Reliance interest protected – provides notice and allows parties to form and rely on expectations 

4. Stability – change is slow 

iii. Disadvantages 

1. Precedent can be wrongly decided 
2. Can become cumbersome and unworkable (multi-prong tests, etc.) 
g. Ethical interpretation 

i. Derives rules from moral commitments reflected in Constitution 
ii. Key ethical commitment is idea of limited government 

iii. Usually seen in federalism cases or “rights cases” (personal autonomy) 

iv. Advantages 

1. Similar to original intent but slightly more sophisticated 
2. Allows for change – can express Constitution as living body meant to evolve over time 

3. Gives law capacity to express social moorings 

4. Helps to make Constitution relevant to society today 

v. Disadvantages 

1. High level of judicial discretion
2. Unpredictable  

3. Might not protect minority – impose morals on minority
4. Why should unelected judges get to decide “ethos” ?
h. Prudentialism 

i. Cost-benefit analysis, balance conflicting interests 
ii. Usually invoked in time of war – civil liberties vs. national security 
iii. Favorite form of interpretation for O’Connor 

iv. Advantages 

1. Very responsive to actual needs of times 
2. Able to balance different constitutional interests 
3. More fact specific 

v. Disadvantages 

1. Sometimes bad to focus on facts – can set negative precedent or doesn’t provide guidance for precedent (sui generis)

2. Balancing tests are inherently subjective 

3. This theory allows the most room for judicial discretion 

B. Introduction to the Constitution 

a. Founding History 
i. Declaration of Independence - 1776

1. Enunciates a number of principles 

a. All men created equal 

b. Life, liberty, pursuit of happiness 

c. Govt derives power from the consent of the governed (social K) 

d. Problems w/ monarchy – list of grievances against King. Constrained lawmaking, no independent judiciary, etc.  

2. Originally a piece of war propaganda meant to justify why colonies should be free. Framers didn’t intend for it to be a Constitutional document or used to interpret Constitution 

3. Modern day status as founding document 

4. Has become part of ethos of Constitution 

ii. Articles of Confederation - 1781

1. Began process of building national identity 
2. Overriding theme that States would remain sovereign 

a. Any power not expressly delegated remained w/ states 

b. More like a treaty 

c. Congress had very limited powers – States controlled it 

3. Big powers missing – power to regulate interstate commerce, power to tax, executive power, judiciary.  

4. This informed structure of Constitution 

5. Fell apart b/c Congress couldn’t raise revenues, was dependent on good will of states, change had to be unanimous, etc. see p.9-11
iii. Constitutional Convention – 1787
1. Sense of crisis pervaded 1780’s – Shay’s Rebellion 
a. Farmers protesting debts and taxes. 

b. Allowed problems of states to be framed as national ones 

c. Scared many of the Founders 

2. Delegates decide to do away w/ Articles all together and rewrite terms of government. 

3. In this sense, Constitution is illegal, it did not come about through the amendment process in Articles 

4. Key changes: 

a. Article I gives power to tax and regulate commerce 

b. Creates an executive 

c. Creates national judiciary w/ SC  

b. Founder’s Political Theory 

i. Federalist papers originally written as propaganda from one party that supported Constitution. But judges now use them all the time to interpret. 

ii. Federalist #10 

1. Madison’s theory of republican government 

2. Chief danger to republics are factions 
3. Faction – group of people who pursue own self-interest instead of public interest . Ex: religion, propertied vs. non-propertied 
4. Fear of tyranny of the majority – most dangerous faction is the majority 

5. Causes of faction 

a. People act out of self-interest and there are limited resources in society 

b. Some people will have more than others (property) 

6. We cannot control the causes of faction, only its effects: 

a. Representation 

i. Not pure democracy but representative  

ii. Will enlarge and refine views of people 

iii. Deliberation through representation will create outcomes more consonant w/ public good 

b. Size 
i. Complement to deliberation 

ii. Larger republic the more compromise will be necessary – must form coalitions 
iii. More diversity of interests so more likely to get outcome that is in public interest 

iv. It will be harder for people to recognize their common interests at all and form factions 

7. This is a Majoritarian theory – representatives will be elected by majority but it will be harder for any one interest group to control the majority b/c of size of the republic and representation 
8. Madison sees the consumer as ideal citizen – commerce based. An extended republic based on commerce that works through representation and deliberation. 

9. Contrast w/ Jeffersonian idea – Anti-federalist ideas 
a. Civic virtue is the solution to controlling faction. 
b. Individual participation in govt is best b/c it promotes civic virtue and representation undermines incentives to engage in dialog w/ one another. 
c. Yeoman Farmer is ideal citizen. 
d. Homogeneity and decentralization 

10. Major tension in early America over nationalization (favored by Madison) and de-centralization (favored by Jefferson) 

iii. Federalist #51 

1. Discusses separation of powers in Constitution 

2. No single branch will be able to speak for people but will have independence from each other and capacity to resist encroachment 

3. Ambition must be made to counteract ambition 

a. Checks and balances 

b. Bicameralism (legislature balanced from w/i as well)
c. Also separation between state and federal   
4. The more you fragment the powers of the governors, the more you secure the rights of the governed. 
C. Marbury v. Madison and the Establishment of Judicial Review 

a. The Constitution does not explicitly authorize judicial review. It had to be established. 
b. Marbury v. Madison (p.29) 
i. Historical background
1. Crisis from Federalist passage and selective enforcement of Alien Sedition Acts of 1798. Kentucky and Virginia tried to nullify these acts. This was backdrop to election between Jefferson and Burr.  

2. Jefferson won popular vote but tie in electoral college so went to vote in House – impasse. Finally someone gave in and voted for J. 

3. In reaction, federalists tried to pack judiciary before he took office – the midnight appointments 

4. Real issue – who has the right to decide what is constitutional?  

a. Anti-federalists republicans think people and states 

b. Federalists preferred to have judiciary have say  
5. Marbury seeks writ of mandamus to force Madison to deliver his commission for the court. 
ii. Issues in the case 

1. Does Marbury have a right to the commission? 

a. Yes, he was lawfully appointed by Act of Congress 

b. Commission is vested legal right – property right 

2. Does the law afford a remedy? 

a. Is it a purely political act or an individual right? 

b. Law must afford a remedy b/c it is an individual right and not just a political act which is in discretion of Executive 

3. Does the court have jurisdiction to issue it? Is the statute giving the court jurisdiction constitutional? This is core of case. 

a. Marshall decides court doesn’t have jurisdiction b/c the statute giving that jurisdiction is unconstitutional. 

b. Conflict b/t statute and Article III of Constitution 

i. Section II, Clause 2 lists when SC will have original jurisdiction and all other issues will only be appellate jurisdiction 
ii. Issuing writs of mandamus does not fall under enumerated instances of original jurisdiction. Since it is a direct action it is not appellate. 

iii. The act giving jurisdiction for writs of mandamus is therefore unconstitutional. 

c. This establishes judicial review 

iii. Judicial review – Marshall gives 3 arguments for judicial review  

1. Arising Under argument
a. Judicial power extends to all cases arising under Constitution

b. Judiciary must therefore examine and interpret Constitution or the language would be meaningless 
c. Structural argument – inferring role of judiciary from comprehensive reading of Constitution  
d. But: There are cases that arise under that wouldn’t need judicial review 

2. “Oath” argument 

a. Judges take oath to uphold Constitution

b. But: all officers take this oath  

3. Supremacy clause argument 

a. Article VI – Constitution is law of the land

b. Judges must interpret law so must interpret constitution

4. Main argument is that judicial review is actually essential to the survival of govt.  

D. Theory and Scope of Judicial Review 

a. Judicial review was not new 
i. Many state constitutions had judicial review 

ii. Federalist #78 (Hamilton) 

1. Makes arguments in favor of judicial review similar to Marshall 

2. Any act contrary to constitution cannot be valid 

3. Need external check on legislatures – cannot be trusted to set their own limits. 

4. Courts actually vindicate will of people against the will of mere representatives. (but who are the people?) 

iii. Marshall claims idea of written constitution requires that someone is able to declare an act contrary to it and restrain the act. Judicial review is essential to functioning of government. (structural and pragmatic argument)  
b. Judicial review is not necessarily necessary and/or not necessarily a good thing 

i. Evidence that we as a people have been faithful to many ideas in the Constitution over time w/o them constantly being enforced. 
ii. Thayer’s argument that judicial review infantilizes other branches of govt and allows them to not think about constitutional issues, since they know the court will tell them when they’ve gone to far (p.44). In a sense judicial  review allows them to abdicate duty to interpret Const. themselves. 
iii. But this is an argument against judicial supremacy more than judicial review. 
c. Difference between judicial review and judicial supremacy  

i. Judicial review does not necessarily lead to judicial supremacy
ii. Cooper v. Aaron  

1. Federal court orders desegregation after Arkansas refuses to comply. Court says that not only does it say what the law is but it is supreme in its interpretation of the law.  

2. SC’s interpretation is binding on state’s and other branches. 

iii. Kramer argues Marshall did not mean to establish judicial supremacy when he established judicial review – only that judicial branch should be part of the debate – should be able to give opinion on constitutionality 
iv. Departmentalism – all three branches responsible for acting on their best interpretation of Constitution and people ultimately decide. 

1. Jefferson’s letter (p.58) – if judiciary decides what is constitutional for all branches then we have govt by judiciary 

2. Andrew Jackson’s Veto message  

3. Judges should simply be part of the process and should not bind other branches of govt from deciding on constitutional questions
4. People’s conception of law should be supreme – they can force legislature to repeal laws that they think are unconstitutional as well. 
d. Issues w/ judicial supremacy: 

i. The dead hand problem 
1. Why should we have to conform to Framers’ conception of govt? 

2. Ackerman’s solution of constitutional moments – we can justify constraining people b/c The People spoke and expressed their will in the Constitution. But when do people have constitutional will? 

3. Idea of pre-commitment – we want to pre-commit ourselves to constraints that will actually be for our own good. 

a. Ex: leaving credit cards at home before going shopping 

b. Has advantages of stability. Don’t have to spend time/energy rewriting Const. every generation 

ii. Institutional capacity 

1. Why should the judiciary interpret and not the legislature? 

2. Judges are not elected so problems of accountability 

3. Value judgments should be made by legislatures and not courts b/c legislatures are agents of the people.

iii. Countermajoritarian

1. Argument that judicial review thwarts democracy b/c striking down laws is inherently countermajoritarian 
2. But – we delegate power to all branches. Judiciary is part of democratic framework. 

3. Legislatures aren’t necessarily so democratic – influence of special interest groups and bureaucracy 
4. Michelman’s argument that no branch is “us” (p.50) 
5. Court’s aren’t necessarily as countermajoritarian as we think. They are not elected so free from political pressure, if we have faith in legislature following constitution we should have faith in courts doing so as well, and court’s generally have to track public opinion or no one would follow their decisions and they would lose legitimacy.  

6. Courts can promote democracy 

a. Can defend individual rights against tyranny and “whims” 

b. Makes sure the channels of democracy remain open (political process argument) 
c. Countermajoritarian impulse protects minority 

7. Bobbitt – modalities help legitimate interpretation 

e. Democratic/political controls over the Court (p.77-89)
i. Amendment process 
ii. Appointments process (limited form of control since once in office judges often take off in their own direction)  

iii. Impeachment 

iv. Jurisdictional stripping 

1. Periodic Congressional attempts to take away jurisdiction using the exceptions clause in Article III, Section 2, Clause 2  

2. Ex Parte McCardle established that Congress does have the power to strip jurisdiction 
E. McCulloch v. Maryland and Constitutional Interpretation 

a. McCulloch v. Maryland 

i. Congress chartered a national bank, and a number of states set up anti-bank measures.  Maryland statute imposed a tax on all banks operating in state that were not chartered by state (only national bank).  State brought suit to collect tax.  
ii. Two main issues: 

1. Does Congress have power to establish a national bank? 

2. If yes, can Maryland tax it? 

iii. Does Congress have the power? Enumerated powers vs. implied powers 

1. Maryland argues that Congress only has enumerated powers and state power is the default. Jefferson also took this view – Congress can only exercise those specific powers enumerated in Article I. 

2. Marshall has three main arguments for power of bank: 

a. Doctrinal – this had been done before and is clearly necessary. A previous Congress enacted a bank and after they didn’t renew it, it became obvious it was needed. 

b. Rejects argument that Const. is just among states and leaves them all the power.  

c. Question of enumeration 

3. Congress must have implied powers as well as enumerated ones b/c must have means to accomplish the delegated powers 

4. Necessary and proper clause – Article I Section 8  

a. Textual reading – 

i. Are necessary powers just those w/o which other powers would be nugatory? Or necessary in the ordinary sense of the word? 
ii. Reading necessary so strictly would render “proper” superfluous. 
iii. In Article I, Section 10 Framers modified necessary w/ “absolutely” and failed to do so here. 

b. Structural reading – 

i. To declare Congress can only use necessary means but not best means would deprive legislature of ability to use experience and make good laws. 
ii. Also looks at where clause is placed in Const. – among powers given to Congress, not taken away. 
c. Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional. 

d. This clause can only be exercised in conjunction w/ another enumerated power. 

5. Bank is necessary to carry out other powers of the purse although Marshall never explicitly says this. 

6. Gives broad discretion to Congress to decide what is necessary  

iv. Does Maryland have power to tax bank? NO. 
1. Federal govt is supreme 

2. Power to tax is power to destroy 

3. Issue of representation-reinforcement 

a. Only national legislature can tax people as a whole 

b. We can’t allow one state to tax citizens of another state when they are not represented there. 

c. Judicial review is used to reinforce democratic representation and is necessary b/c there is an absence of political remedies
v. Take-away point – in constitutional cases there is always question of whether judicial review is justified 

vi. Marshall uses all modalities to

b. Andrew Jackson’s Veto Message  
i. When Congress tried to renew charter again in 1832, Jackson vetoes. 
ii. Argues that each branch has an independent authority and duty to interpret the Constitution. 

iii. Jackson decided that the bank was unconstitutional and that he was not bound by judiciary’s determination that it was constitutional. 

iv. Felt the bank was not necessary or proper but really just a pretext (to expand federal power at expense of states (?))
The Commerce Clause and the Powers of Congress 

A. The Values of Federalism 

a. Federalism is… 
i. The basic idea that national govt and state govts share power 

ii. States have general police power limited only by Article I, Bill of Rights and Supremacy Clause 

iii. National govt is one of enumerated powers only 

iv. Is the commerce power exclusive to the national govt? 

b. Theories/Values of Federalism (see p.165) 
i. Efficiency 

ii. Choice 

iii. Experimentation/Competition 

iv. Democracy/Tyranny  
c. Efficiency 

i. This value ties into many of the other ones. 

ii. Different circumstances in different states requires different solutions 

iii. Size of union makes it better to have some smaller units for regulation 

iv. Economic problems of one area can be addressed w/ resources from another area easily  

d. Choice 
i. People can vote w/ their feet and go to state that maximizes utility for policy preferences 
ii. Ability to reflect wider range of preferences than if we had national law 

iii. However, it is difficult for people to move and exercise this “right to exit” 

iv. Why don’t we allow choice on every issue? 
1. Can cause spillover effects onto other states 

2. Might want to take national stand on something – nat’l values 

e. Experimentation/Competition 
i. States as laboratories for social programs – more potential solutions 

ii. Signaling function: we want states to experiment since other govts can learn from it and this will end up benefiting all. Some things are too risky on the national level.  

iii. This is O’Connor’s main argument for federalism  

iv. Weaknesses: 

1. Free-rider problem – costs more to be 1st state to experiment 

2. First-mover advantage – DE and corporations laws 

3. Will really result in homogenization from race to top or race to bottom. States will end up harmonizing their laws.  

f. Democracy/Tyranny 

i. Federalism promotes democracy and prevents tyranny 

ii. Opportunity to be more involved in politics at local level and there is inherent value to participation – Jeffersonian ideal  

iii. Local govt is easier to organize and coordinate 

iv. Federalism prevents tyranny by breaking monopoly on power between two different sovereigns  

g. Would nationalization be preferable? It is sometimes necessary. 
i. Streamline decision making 

ii. Build national identity 

iii. More resources to solve problems – economies of scale 

iv. Externalities – activities in one state may affect another state 

B. Commerce Clause I: 19th C 

a. Commerce clause is most extensive grant of power in Const. 
b. Gibbons v. Ogden (1824) 
i. Ogden has monopoly license from NY to run ferry. Gibbons gets license from fed govt and starts to compete w/ Ogden. Can Congress license vessels for interstate travel? 

ii. Marshall found that Congress could do this – constitutionally valid. 

iii. Congress has the power to regulate commerce among the several states. 

iv. Marshall tries to define the terms of that clause. 

v. What is Commerce? 

1. Rejects Ogden’s claim that commerce is limited to traffic (buying and selling commodities) 

2. Appeals to common sense and comes up w/ broad definition 

3. Commerce is commercial intercourse 

vi. What is Among the Several States? 

1. Commerce goes across and through states so being able to regulate among the several states must mean some intrusion into internal activity as well. 

2. However, any activity that is entirely internal, i.e., does not affect another state, is not w/i Congress’s power to regulate. If it affects other states, Congress can reach it. 

vii. What is Regulate?  

1. Insofar as the power exists, it is plenary and trumps state power. It can only be limited by another part of Constitution. 
2. So Congress can regulate any aspect of commerce that deals w/ activity “among” the states. 
3. However, limits by state police power. States can still regulate according to police powers, like inspection laws. 

4. A state’s right to inspect goods does not stem from power to regulate commerce but from police powers. 

5. Marshall doesn’t want to say states have no power over commerce 

c. Sweeping view of commerce clause power that doesn’t get fully articulated or exercised until the New Deal really. 
C. Commerce Clause II: Before the New Deal 

a. Congress didn’t pass much commerce regulation in period before Civil War. But afterward, conception about appropriate balance between national govt and state govts completely changed. 
b. Congress passed the Interstate Commerce Act of 1887 and the Sherman Anti-Trust Act of 1890. 

c. The Court must decide how to deal w/ this newly active Congress. 

d. Three classes of cases come out of this: 

i. Sherman Act cases – imposing regulation on industry  

ii. Stream of Commerce cases 

iii. Pretext Cases  

e. Sherman Act Cases – United States v. E.C. Knight (1895)

i. US sues tries to prevent E.C. Knight from acquiring 98% of sugar refineries under the Anti-Trust Act. Court holds commerce clause does not allow regulation of manufacturing.  

ii. Birth of formalist approach to commerce power 

iii. Manufacturing is different from commerce and comes before it. 

iv. Also says effects on commerce are only secondary (indirect) and Congress can only regulate activities having direct effect on commerce. 

v. Creates formal distinctions between different aspects of commerce and direct and indirect effects. 
vi. Formal distinctions were meant to constrain Congress. 

vii. Harlan dissent: Manufacturing is part of intercourse, part of commerce. Also monopolies have effect on price that is felt by all consumers. Monopolies also demonstrate need for national regulation b/c states can’t get at them as easily. (this is a functional view) 

viii. Result: Is it commerce? If no, does it have direct effect? 

ix. Courts can often come out either way using this test. Compare this case w/ Carter Coal case (p.188) 

1. Ordinarily reducing supply of a good would be an indirect effect but here the Court found intent to directly affect interstate commerce. 

2. Point of merger was to create more profit but point of strike was to reduce national supply and cause crisis. 

3. Intent is hard to frame – similar to pretext cases 

f. Stream of Commerce Cases (p.189) – really looking at “direct effects” 
i. If something is in the “stream of commerce” Congress may regulate it. 

ii. Swift & Co v. United States 

1. Court upholds Sherman Act against meat-dealers 
2. Decides that bidding at stockyards is part of “current of commerce” b/c simply holding pens in process of being shipped in and out of state. 

iii. Stafford v. Wallace 

1. Court upholds Packers and Stockyard Act of 1921 which regulated stockyards inside states. 
2. Claimed stockyards are “throat” of commerce so part of stream 

iv. Are these cases really further along the “stream” than manufacturing? 
1. Really a matter of arbitrary framing. 

2. Probably is some commerce going on at the stockyard whereas none actually going on at the manufacturing plant. Bidding is more like commerce. 

v. Shreveport Rate Case  

1. Court upheld ICC attempt to regulate cost of shipping on railroads 

2. Perhaps an example of direct effects – activity was wholly intrastate but had effect on interstate activities 

3. More functional approach than other cases. 

g. Pretext Cases 

i. Champion v. Ames (lottery case)

1. Court upholds statute prohibiting interstate shipment of foreign lottery tickets. 

2. Court justifies regulation on grounds that Congress is only concerned w/ tickets crossing state lines. 

3. Harlan makes distinction b/t regulation and prohibition. Would have been different if Congress prohibited tickets altogether b/c that would be pretext to get at morals legislation which is w/i police power of states.   
4. But Harlan argues that as long as Congress is doing something w/i enumerated powers, purpose/pretext doesn’t matter. 

5. Dissent: thinks this is pure pretext and if we let Congress regulate morals it is a slippery slope. 

ii. Hammer v. Dagenhart 

1. Court strikes down Child Labor Act, prohibiting interstate transport of goods made by child labor.

2. Distinguished Champion – in that case there was a problem w/ the item itself but here the item is harmless, it is the process of manufacturing that is troublesome. 

3. Claims really just a pretext to prevent child labor. 

4. Holmes Dissent: pretext shouldn’t matter. This is clearly commerce b/c it only prohibits transport. If it is w/i power expressly given to Congress, indirect effects don’t matter.  

iii. Hard to reconcile these two cases. Really based on nature of good.  
h. Three prong test for pre-New Deal Commerce Cases: 

i. Does the statute regulate commerce or activity that precedes/succeeds commerce? 

1. If actual commerce activity then Congress can regulate. 

2. If before or after commerce, go to 2nd prong  

ii. Does activity have direct or indirect effects on commerce? 

1. Direct effect – Congress can regulate 

2. Indirect effect – go to 3rd prong.  

iii. If the effect is indirect, is Congress regulating on a pretextual basis or not?  

1. Pretext – Cannot regulate  

2. No pretext – then maybe, maybe not okay.  

a. Court an often come out either way under this test 
i. Formalism vs. Functionalism and Rules vs. Standards
i. Trying to create legal rules to express idea of limited govt and take account of changes going on in national economy 

ii. Formal categories that intended to limit power vs. conception of power that depends on functionalism and taking circumstances into account 

iii. Really a distinction between rules and standards 

iv. Court leaned more towards formalism during this era. 
v. Functionalism gives Congress more flexibility to respond to problems but formalism has more predictability. 

vi. Since functionalism is more standards based it also allows for more judicial discretion which some people do or do not like. 

vii. Rules are generally either under-inclusive or over-inclusive. Standards provide guidelines for balancing but can be easily manipulated to reach a desired outcome. 

viii. Do we prefer arbitrary results from transparent rules, often divorced from meaning of Constitution? Or standards that allow a lot of judicial discretion? 

D. Commerce Clause III: The New Deal 
a. Early New Deal

i. New Deal Crisis 
1. Great Depression and sense that laissez-faire economics was the problem and not the solution 

2. FDR attempted to regulate industries 

3. National Industrial Recovery Act (NIRA) 

a. FDR wanted industries to come up w/ codes of fair competition (wages, unfair practices, hours, prices, etc.)

b. Punitive element for businesses that didn’t follow codes 

c. Two basic goals: 

i. Stabilize production by stabilizing labor unrest

ii. Keep prices artificially high to increase worker buying power and help economy  

d. Code drafting dominated by Big Business 

4. NIRA seen as huge failure, even before Schecter case. 

ii. A.L.A. Schecter Poultry v. United States 

1. Two main holdings: 

a. NIRA is an unlawful delegation by Congress (codes)

b. NIRA is beyond commerce power as applied to Schecter  

2. Poultry was shipped from out of state but then sold in-state only. Schecter violated wage provisions of code under NIRA. 
3. Court says Schecters were not engaged in interstate commerce. Claims activities “succeed” stream of commerce – stream had come to an end.  

4. Also that effects are indirect b/c only deal w/ local things like wages and structure of workplace. Slippery slope if this is direct. 
5. Cardozo concurrence: Agrees effects are too remote but has different conception of what direct effects are 
a. “The law is not indifferent to considerations of degree.” 

b. Suggests magnitude of effects will matter. So if effects are indirect but large enough it might matter at some point. 

c. Proximate cause theory for direct effects 

d. Functional argument that makes federal power turn on actual effects of activity and not formal nature of activity.  

iii. Carter v. Carter Coal  
1. Bituminous Coal Conservation Act of 1935 tried to do some of the same things as NIRA but had preamble explaining problems Congress felt it needed to address and findings of effect on interstate commerce. 
2. Court strikes it down finding labor provisions unconstitutional and that price provisions couldn’t be severed from labor parts. 
3. Sutherland says labor is part of production, not commerce. Narrow and formal definition of commerce again. 

4. Direct effect argument – refines Schecter argument and goes against Cardozo concurrence 

a. Definition of direct depends on the relationship of the activity to interstate commerce, not the magnitude of effect 

b. Activity is wholly local (working conditions) 
c. If 1 person producing coal is local then 1000 people producing coal are still local 

5. Cardozo dissent: first thought labor and price provisions were severable so price ones were okay. Bigger argument is effects argument. 
a. Can’t believe Sutherland thinks magnitude doesn’t matter

b. A commerce clause that doesn’t allow Congress to take into account effects on commerce is useless. 

c. Sees magnitude of effects as making it direct 

d. Underscores ridiculous implications of Court’s opinion – really hamstringing Congress from responding to crisis  

6. Case shows how formalism vs. functionalism can be outcome determinative  
b. The Switch in Time

i. FDR campaigned on idea that court had hijacked Constitution and that Congress and people should be able to say what was constitutional. 
ii. Proposed court packing plan that would allow him to appoint 6 new justices (add new justice for every justice over 70 who didn’t resign). 

iii. Court was not widely popular but Court changed position before it could enacted anyways. The switch in time that saved nine. 

iv. NLRB v. Jones & Laughlin Steel
1. Challenge to NLRA (Wagner Act) which protected workers’ rights to unionize and engage in collective bargaining. NLRB brought action against JLS for firing workers who tried to organize. 

2. Court reframed business as integrated interstate enterprise – made it look like the plant was in the stream of commerce 

3. Upholds act in 5-4 decision. NLRA began w/ preamble of finding but unlike in Carter Coal, findings were specific  to effect that strikes can have on interstate commerce. 

4. Hughes changes approach – says activity is not determinative but the effect on interstate commerce is. 

5. Rejects formal “current of commerce” test 

6. A question of degree – if there is a substantial relationship to commerce then Congress can regulate. (Adopts Cardozo test)

7. Fucntional/realist approach. Not really based on precedent but highlights ability of case-by-case analysis to respond to problems  

v. 1935-1937 and West Coast Hotel v. Parish 
1. West Coast Hotel v. Parish 

a. Similar switch happened in this case. 
b. In Morehead v. Tipaldo, Court strikes down NY minimum wage law based on Adkins v. Children’s Hospital and freedom of K. 

c. Here, only a few months later (but after court packing plan was announced) the Court explicitly overrules Adkins. 

d. Upholds minimum wage for women and says there is no freedom of K in the Constitution. 
2. Competing views of “the switch”: internalism vs. externalism 

a. Classic view – External pressure
i. The Court “came to its senses” and bowed to realities of economic life, replacing formalist analysis w/ more Cardozo inspired functionalist approach focused on magnitude of effects. 

ii. Looking at interstate commerce as a practical conception, not a formal legal conception.

iii. Returned to Marshall’s commerce conception in Gibbons v. Ogden  

iv. FDR’s court packing plan struck fear into court 

v. Sees Court as involved in same political struggle as other branches – had to bow to public outcry. 

b. Internalist account 

i. Advanced by Kushman 

ii. J&LS is consistent w/ past precedent b/c scale of operation was much larger – can show effects 

iii. Also two cases before 1937 are consistent w/ West Coast Hotel – Blaisdel (debt forgiveness) and Nebbia (state authority to set milk prices). 

c. In reality, probably a hybrid of these two arguments – both internal and external elements caused shift. 

3. Ackerman’s view – this was a “constitutional moment” 

a. Court did FDR favor by striking down laws and forcing high level of dialog – getting clear mandate from people 
b. The switch was really a fundamental rethinking of con law 

c. J&LS, Darby and Wickard are constructive constitutional amendments 

d. No problem w/ Court’s legitimacy b/c it was only responding to the will of “The People” 

c. United States v. Darby (1941)
i. Fair Labor Standards Act prohibited shipment in interstate commerce of goods produced by employees paid less than minimum wage and imposed wage and hour regulations directly on any employers engaged in interstate commerce. 
ii. Court upholds both regulation of shipment and direct regulation of employers. 

iii. Upholding shipment part: 

1. Sets aside motive analysis once and for all, overruling Hammer v. Dagenhart. 
2. Motive is a matter of legislative judgment. Neither Constitution nor courts can restrict motive, only exercise of powers.
3. Regulations of commerce which do not infringe a Constitutional prohibition are w/i Congress’s plenary commerce power. 

iv. Upholding direct regulation: 

1. Uses argument of unfair competition – allowing employers to engage in substandard labor practices anywhere encourages race to bottom in wages and hurts workers all over country and has huge effect on commerce 

2. Wages are w/i Congress’s power b/c it affects commerce in other states. Congress can use means reasonably adapted to reach permissible ends. 
3. Congress should be able to regulate source of problem and not just effects – if it can do something indirectly then it should be okay to do it directly.  
v. Addresses 10th Amend argument but says that it is not a limitation on commerce power. States can regulate whatever is not w/i commerce clause. 
vi. Case is very important for motivation argument and allowing Congress to regulate purely intrastate activities if those activities as a whole affect commerce. 

d. Wickard v. Filburn (1942) 
i. Agricultural Adjustment Act created boards to set quotas on wheat. Wickard was farmer and was over quota but claimed AAA couldn’t regulate him b/c wheat was for purely personal, local use.
ii. Court rejects his argument. Instead of using categories of commerce to decide if regulation is legitimate uses substantial effects test. 

iii. Congress can regulate those wholly local activities if they have a substantial effect on interstate commerce. 

iv. Aggregation principle – even though individual instances might not affect market, if everyone decided to grow only their own wheat no one would buy on interstate market. 

v. If an activity as an aggregate would have a substantial effect, Congress can regulate even those individual instances of activity. 

vi. This is almost like another formalist approach but in the other direction now. 

vii. Jackson seemed to remove all limits to Commerce power w/ this case. 

e. Resulting test after this period:  

i. Congress can regulate commerce directly (shipment, transportation, etc)

ii. Congress can regulate industries/activities that have a substantial effect on interstate commerce 

iii. Congress can regulate purely local, non-interstate activities if activity aggregated as a whole can have a substantial effect on commerce.  

E. Commerce Clause IV: The Civil Rights Era 

a. Court upholds Civil Rights Act of 1964 under Commerce Clause power. The statute applied to public accommodations that affected commerce. 
b. There was debate over whether to use EPC of 14th Amend but there was a doctrinal block from Civil Rights Cases that said Congress could get at activity that way. 

c. Based on Darby & Wickard, Congress was pretty sure could use commerce power. 

d. Heart of Atlanta Motel v. United States (1964) 
i. Court upholds act and its application to individual motel that discriminated against blacks. Motel advertised in national mags as well. 

ii. The Act had declared that motels that provide rooms for travelers affect commerce per se. Court agrees w/ this argument. 
iii. Segregation even at an individual motel would cause blacks to go out of their way when traveling and might discourage travel altogether. 

iv. Suggests that this creates obstruction to flow of commerce and by removing people from market it makes interstate market smaller. 

v. Means chosen to regulate are reasonably adapted to the end. (rational basis review)   

e. Katzenbach v. McClung (1964) 

i. No evidence that anyone from out-of-state had ever visited restaurant in question (Ollies BBQ), unlike in Heart of Atlanta. But statute applied to restaurants that serve food that travels in interstate commerce. 

ii. Court upholds application of statute to Ollies. Ollies discrimination might deter travelers, and has effect on growth of businesses and market. 

iii. Uses rational basis test – “where we find that the legislators…have a rational basis for finding a chosen regulatory scheme necessary to the protection of commerce, our investigation is at an end.”  
iv. Flip side of Darby – Ollie’s is just receiving goods from interstate commerce, not producing them. But court seems to apply Wickard aggregation principle. 

v. Really just using a jurisdictional hook to regulate discrimination. Interstate commerce is the jurisdictional hook. 

vi. This jurisdictional hook is a form of formalism. Once Congress shows some connection to interstate commerce along the line, can regulate and court won’t look into it. 

vii. Formalism here is not a restraint on Congress but a blank check. 

f. This allowed Congress to really expand legislation until Court reins in again and decides to start policing area w/ Lopez. 
F. Commerce Clause V: The Rehnquist Court 

a. Between 1937 and 1995 Congress used Commerce Clause to regulate all sorts of areas although mostly civil rights and criminal law. 

b. Rehnquist Court begins federalism revival in three important areas: 
i. Commerce Clause 

ii. 10th Amend – limiting Congress’s authority to force states to do things like pay state employees minimum wage 

iii. 11th Amend/Sovereign immunity – court says citizens cannot sue their own state and has limited those instances when Congress can abrogate that immunity.  

c. United States v. Lopez (1995) 
i. 1990 Congress passed Gun Free School Zones Act making it illegal to possess a firearm w/i 1000 feet of a school. 

ii. Rehnquist strikes this down on federalism grounds, outside of commerce clause power, even though many of the states had actually asked Congress to do this.  

iii. Lays out when Congress can regulate using commerce clause: NEW TEST
1. Channels of commerce (highways, railroad, etc.) 

2. Instrumentalities of commerce (products/people that move in interstate commerce)  

3. Intrastate activities having substantial relationship to interstate commerce – but must look at nature of activities. 

a. If activity is commercial then presumption of constitutionality and rational basis review 

b. If activity is non-commercial then no presumption – court will look more carefully at govt’s argument 

iv. Rehnquist adds the last twist on looking at nature of activity. 
v. Says that GFSZA does not meet any of the three possibilities 

vi. Especially under the last category. Since the activity is non-commercial Rehnquist examines govt’s findings that it affects interstate commerce and says govt is “piling inference upon inference” 

vii. Also doesn’t like absence of jurisdictional hook – statute didn’t say gun had to travel in interstate commerce 

viii. Rehnquist sees federalism as protection against tyranny – slippery slope if we let Congress regulate activity that is so far from commerce and clearly w/i the bounds of state police powers. 
ix. General distrust that Congress will police its own boundaries. 

x. Problem: can we really make a commercial/non-commercial distinction? 

xi. Concurrences: 

1. Kennedy – education is traditionally left to states 

a. Reemergence of 10th Amend as external limit on commerce clause argument that had been rejected in Darby. 

b. Suggests Congress’s power is not plenary 

c. Accountability problem – if there is such a blurring of state and federal lines, citizens will not know which body to hold accountable and vote out of office. 

2. Thomas – wants to go back to E.C. Knight where Congress can only regulate narrow definition of commerce (buy/sell, ship, etc.) 
a. Textual reading that is somewhat extreme

b. Really just looking for a way to restrain Congress 

xii. Dissents: 

1. Souter – argument of institutional competence of Congress. Court should defer to rationally based legislative judgments. 

a. Congress has more expertise than Court to make these judgments. Court shouldn’t question findings. 

b. Congress is politically accountable so the people can hold it accountable if it steps way out of bounds.  

c. Pragmatic view of how relationship between federal govt and states has changed over time. Court cannot police boundary b/t economic and non-economic activity. 

2. Breyer – Thinks connection to commerce is strong. There is a substantial relationship.  

xiii. After this case, is it ever okay for Congress to regulate non-commercial activities? Seems like it will be very hard to do so. We don’t know if Congressional findings or aggregation principle will work. 
d. It wasn’t clear that Lopez was such a big deal for a while. Congress redrafted statute w/ a jurisdictional hook and it didn’t get challenged again. Also upheld a number of other laws like Drug Free School Zones Act (claiming drugs were more like commerce than guns), Clinic Access Act (interstate market for reproductive health). 

e. Unclear whether jurisdiction hook, real Congressional findings or an aggregation principle would still make regulation okay. 

f. United States v. Morrison (2000)
i. Court strikes down civil remedies provision in 1994 VAWA that allowed victim to sue person who perpetrated any gender motivated violence for damages. 

ii. VAWA contained detailed findings that gender motivated violence affected interstate commerce. Substantial legislative record. 

iii. Rehnquist strikes down – mainly saying gender motivated crime is not commercial activity. 

1. There are economic effects but it is not economic activity that is being regulated but is really criminal activity. 

2. Congress’s findings don’t save statute b/c really just engaging in but-for logic like in Lopez. 

3. This form of reasoning would allow Congress to regulate everything and we must have some distinction b/t what is truly local and what is national. 

iv. Why should the court get to draw line on economic/non-economic activity? Or draw a line in favor of state regulation vs. federal regulation? 
v. Souter dissent: 

1. Changes in the Constitution have altered the balance of power between the states and the federal govt 

2. That combined w/ changes in economy – emergence of a truly national market – mean that the federalism of an earlier time is not adequate to account for those facts just like laissez faire as not able to account for changes of New Deal. 

3. Court should not reinsert states into an issue that has been resolved in favor of the federal govt. 

4. Formal economic/non-economic view does not serve the logic of the commerce clause or realism of national economy today.   

g. Gonzales v. Raich (2004) 

i. CA passes medicinal marijuana laws making it legal for seriously ill people to obtain and use pot. DEA destroyed Raich’s personal plants under Controlled Substance Act who then filed civil suit against the Act. 
ii. 9th Cir decided the activity was non-commercial and clearly distinct from broader market in illicit drugs. 

iii. But SC overrules and upholds Controlled Substance Act and ability of Congress to regulate in this area. (6-3 decision, two federalists switched sides).  
iv. Draws on Wickard – Court can regulate activity if failure to regulate individual activity would undercut regulatory scheme as a whole. 

1. Fear that personal marijuana will make its way into market is enough. 
2. Allows regulation of class of activities 
v. Since there was economic activity, court used rational basis review and deferred to Congress. 

vi. Dissent: decision is inconsistent w/ Lopez and creates perverse incentives for Congress to regulate in a broad way that allows them to reach non-economic activity. 
1. O’Connor thinks we should preserve idea of states as laboratories 

2. Rehnquist thinks we need to preserve traditional spheres of state regulation as a bulwark against tyranny. 

h. Real question from all these cases is legitimacy of the court in drawing these lines between activities. 

G. Theories of Federalism revisited  

a. Commerce Clause cases contrast the enumerated powers of federal govt against the state’s police powers. 

b. Pattern in commerce clause cases of mechanical/formal tests, abandonment for functional guideline, reassertion of mechanical test, etc. 

i. Marshall takes broad (functional) view of commerce clause power 
ii. Gibbons to Civil War – nothing much happens. 

iii. Civil War to New Deal – Congress tries to assert national power and Court tries to restrain using formal categories (3 prong test – commercial activity? Direct effects? Pretext?). This became untenable. Difficulty of using formal limits is that doctrine became unmoored from Commerce Clause and its intention. 
iv. New Deal Era to Civil Rights – court decides to take more function view of commerce clause and looks at effects.

1. Darby & Wickard solidify shift. 

2. They are basis for modern commerce clause. 

v. Civil Rights to 1995 – Heart of Atlanta and McClung show that Court has abandoned field of policing commerce clause power until 1995. Return of formalism but not to limit Congress, to free it almost. 

vi. Lopez and after – more of a return to limiting formalism. Court returns to policing commerce clause by creating categories of activity (commercial vs. non-commercial).  

c. 3 implications to take away from Lopez-Morrison-Raich line: 

i. Framing is crucial for commercial vs. non-commercial question. 

1. Court’s evaluation will depend on how Congress frames the activity but more importantly, how the Justices decide to frame the activity. 

2. Court has reasserted its own power to frame the activity  

ii. Can the Court realistically set limits and police this area? Perhaps this should be left to political process. See discussion p.177-85. 
iii. Perhaps concern over judicial supremacy in this area is just much ado about nothing. Most justices are committed to legislation like Civil Rights Act and the jurisdictional hook element and Wickard aggregation still seem alive and well. So Congress can really do whatever it wants as long as it drafts legislation appropriately.   
Other Dimensions of Federalism 

A. Brief discussion of Dormant Commerce Clause 

a. Dormant Commerce Clause (DCC) is really the negative implication from the Commerce Clause. 

b. If Congress has the power to regulate interstate commerce then states lack the power to create regulations that interfere with interstate commerce.  

i. Even if states regulate in face of Congressional silence on an area, their regulations may still be invalid if the unduly interfere w/ interstate commerce.  

ii. Scalia and Thomas maintain that DCC does not exist but this is outlier view

c. BUT – Should the Court step in and prevent states from doing this or force Congress to regulate over states if it feels strongly enough? (Answer: it depends) 
d. Legislation in this area is hard to predict b/c doctrine is very complicated. 

e. Origins – dicta in Gibbons v. Ogden where Marshall says commerce clause prohibits states from regulating ISC. 

f. DCC does not prohibit all state regulation – only protectionist legislation interferes w/ ISC. 
g. Protectionist legislation is defined as a trade regulation devised to benefit instate businesses at the cost of out-state ones. 

h. Why is protectionism bad? 

i. People who bear costs are not those represented in legislature. (McCulloch v. Maryland theory of representation reinforcement) 

ii. It is inherently inefficient 

iii. Hurts instate consumers while benefiting instate producers 

1. Some argue that this point demonstrates why we don’t need DCC 

2. Instate consumers will fight against protectionism and for out-state businesses by virtual representation 

3. Court does not agree w/ this theory though.  

i. How does court identify protectionism? 

i. Economic effects? 

1. Court originally tired to determine if there were costs imposed on out of state businesses. 

2. But this was too hard to administer and not a good proxy for preventing protectionism since clearly states can impose some costs on commerce 

ii. Legislative purpose?

1. Courts try to decide what intent behind legislation was 

2. Wyoming v. Oklahoma – Court strikes down OK statute requiring all utilities to use OK coal. Intent was to win market share. 

3. Maine v. Taylor – ME prohibited use of out of state bait in fishing but Court said intent was to prevent spread of parasite being brought in from other states. So this was okay. 

iii. Intent is the touchstone! How do we determine intent? 
1. Direct evidence – legislative record, transcripts, etc.

2. No other reason the statute could have been enacted 

3. Evidence of effects – substantial effects on ISC can show discriminatory intent  

iv. Exceptions to this doctrine (where intent doesn’t matter):  

1. State as market participant – when the state participates in the market (i.e. shops for construction Ks) they can discriminate in favor of instate
2. State subsidies are permissible – state’s can subsidize instate private business if they want, thereby disadvantaging out of state ones. 

3. Can impose standard on trucks – no real reason 

j. In the end, Congress can always step in and overrule Court – allow state-to-state discrimination if it wants.

k. Real question is do we need the court to police this are? 

B. Federal Regulation of States – 10th Amendment 

a. Court’s attempt to place some limits on Congressional power through 10th A  

b. National League of Cities v. Usery (1976) 
i. Another challenge to FLSA (like in Darby) but this time challenges enforcement as applied to state in its capacity as employer. 

ii. Court holds that CC does not empower Congress to enforce minimum wage and overtime provisions of FLSA against the states in areas of “traditional govt functions” 

iii. Traditional govt functions seen as part of state’s autonomous decision making authority. Don’t want federal govt telling states how to spend their $ since that is at core of state sovereignty. Can’t regulate states as states. 
iv. Really using this as a way to create small islands of limits on commerce clause power at time before Lopez when it was fairly unchecked. 

v. Problem: very hard to define “traditional govt function” – test failed. 
c. Line of Cases where SC ends up upholding federal statutes that infringed on state activities under League of Cities test: 
i. Hodell v. Virginia Surface Mining Ass’n (1981) – Upheld regulation of strip mines b/c didn’t regulate states as states even though district court had said interfered w/ traditional govt function of land use regulation 

ii. United Transportation Union v. LIRR (1982) – Upheld federal collective bargaining provisions against state owned LIRR 
iii. EEOC v. Wyoming (1983) – Upheld application of Age Discrimination act to state employees.  

d. Garcia v. San Antonio MTA (1985) 

i. Overrules National League of Cities b/c standard is unworkable in practice and allows for judges to determine policy. Outcome has become so fact specific. 
ii. Hard to determine which functions are traditionally state or federal.
iii. Role of state will be protected b/c federal govt is made up of state representatives who won’t enact a law that would kill state power. 

iv. States are better protected by procedural safeguards inherent in the structure of federal system than judicially created limitations on fed power.

v. Dissents: 

1. O’Connor thinks this destroys essence of federalism. States have legitimate interests as states that fed govt cannot interfere with. 

2. Powell doesn’t think Congress will police itself. 

3. These themes eventually turn into Lopez majority.  

vi. In Gregory v. Ashcroft (1991) court backs away a little bit and refuses to hold federal retirement provisions against state employers unless Congress’s decision to displace state decisions be clearly stated. 

e. New York v. United States (1992) 

i. Disposal of radioactive waste created collective action problem – no state wanted it in their backyard. Congress enacted compromise between states w/ disposal facilities and those w/o. The Act has created incentives for states to deal w/ their own waste in 3 ways: 1) charging $ that would be returned only when state was able to dispose of its own waste; 2) limit access to other states’ disposal sites by raising surcharge and then shutting down access completely; and 3) take-title provision so that if state didn’t have facility by 1996, it would be obligated to take possession of the waste. 

ii. Court holds the first two provisions constitutional under commerce clause and tax and spend powers. However, the “take title” provision was the really problematic one. 

iii. Renewed attempt to limit authority of fed govt. 

iv. Congress can create incentives for states to follow federal regulatory schemes but it cannot compel the states into taking certain action. 
v. Take-title is different from the incentive provisions b/c it does not offer a states a realistic choice. (it is arguable that the 1st 2 provisions really offer choice though)

vi. Court said that fed govt cannot commandeer the state legislatures to regulate in an area. Congress cannot solve a problem by forcing the states to solve it instead. 

vii. O’Connor gives two main arguments in favor of anti-commandeering: 

1. Original intent 

a. Congress can regulate “the people” directly but can’t issue orders for the states to regulate people. 

b. Constitution gives Congress power to pre-empt state regulation, not create state regulation. 

2. Accountability 

a. Voters will not know how to hold accountable when fed govt forces states to do something. 

b. Each govt can push blame onto other party. (Same argument as in Lopez) 

c. When fed govt only uses incentives (carrots) and state chooses not to follow there is clearer accountability. 

viii. Also distinguishes b/t commandeering state judiciary (into apply federal law) and commandeering legislature. State judiciary must apply federal law b/c of supremacy clause. 

ix. Dissent: Act was a product of cooperative federalism – the States asked for Congress to step in and do this. Fed govt should be able to settle disputes b/t the states. 
f. Printz v. United States (1997) 

i. Brady Gun Act required state chief law enforcement officer (CLEO) to perform background checks on gun purchasers until a national instant background check system could be put in place. Two CLEO’s challenged this as commandeering state executives. 

ii. Court strikes this provision down. Cannot compel use of state executives for federal purpose. 

iii. Court applies NY v. US to apply to state executive as well as legislature. The commandeering principle protects all aspects of a state’s authority. 

iv. There are both good and bad reasons for commandeering 

1. Good reasons:

a. Economies of scale 

b. Collective action problems

c. Responding to national emergencies  

2. Bad reasons: 
a. Unfunded mandates 

b. Pass off costs of unpopular laws – hide accountability  

v. But court says doesn’t matter if it is a good reason or a bad one. Commandeering is bad b/c it interferes w/ state sovereignty and autonomy.  

vi. Stevens Dissent: court is underestimating ability of people to know where law is coming from (accountability problem) and just creating incentives for fed govt to aggrandize itself by forcing it to do these things itself. 

vii. Breyer dissent: many other countries require states to implement national policies b/c they believe it will interfere less w/ state authority that way. 

g. In general, Congress shouldn’t have to commandeer anyway since it can provide strong constitutional incentives through spending power. States don’t realistically have a choice in those circumstances but Court still says its okay. 
h. Arguably then the Court has really elevated form over substance since Congress can do exactly the same thing in another way. 
i. Federalism conclusion: 

i. When defending or attacking particular exercise of federal power, you should think about values of federalism you are trying to promote. 

ii. Does the federal action in question undermine the balance of power b/t states and fed? If it does, are there good reasons to do so? 

iii. In general, is it necessary or good for the judiciary to police in this area? 

1. Is national power something to be feared? (Madison arguments in Federalist Nos. 45 & 46, p.177) 

2. Will the political processes keep powers in check?

Executive Power 

A. Distribution of National Powers 

a. Constitution divides powers both vertically (federalism) and horizontally (separation of powers)  

b. Two distinct ideas in separation of powers (Federalist Nos. 47 & 48)

i. The three types of governmental powers should be assigned to independent branches 

ii. Strategically mix exercise of that power to require coordination among branches so no branch can abuse power (checks and balances).   

c. These two ideas are often at odds with one another. 
d. Separation of powers promotes efficiency and also promotes inefficiency. Each branch can concentrate on its own powers and also can slow down process if necessary. Where you fall on this, whether we should promote efficiency or inefficiency, will depend on how much trust you have in the govt. 

e. The Presidency 
i. Article II sets out Executive power: 

1. §1 – The executive power “shall be vested” in a President of the United States; [manner of obligation, qualifications] 

2. §2 – The President shall be Commander-in-Chief of the Army; [pardon power]; He shall have the power, with advice and consent of the Senate, to [make treaties, appointments]

3. §3 – [give state of union address]; He shall take care that the laws be faithfully executed 

4. §4 – Impeachment 

ii. Article II gives us comparatively less guidance than Article I 

iii. What does it mean that the executive power is vested in President? 

iv. First debate on this issue was between Hamilton and Madison over whether Washington had power to declare US neutral in war b/t Britain and France. 

1. Hamilton – thought vesting clause gave exclusive power to President to do any executive acts  

2. Madison – believed only those acts enumerated in other sections of Article II could be exercised 

v. Does the President have implied powers? 
1. Congress has implied power to effectuate its enumerated ones. 

2. The same thing can be said to apply to the President  
3. Need implied powers to adapt to changing circumstances. Founders couldn’t have contemplated all modern circumstances. 

4. Authority for implied powers can be seen in the “take care” clause and the vesting clause since both are generally worded grants of power. 

vi. The debate over the scope of executive power has been worked out through the political process over time. It is not clear from text of Constitution exactly what it should be. 
vii. Scope has been defined by historical practice. 

viii. Three areas where executive power has generated controversy: 

1. Treating making and executive agreements 

2. War making – scope of commander-in-chief power 

3. Scope of authority in times of emergency  

B. Foreign Affairs – treaty power  

a. Missouri v. Holland (1920) 
i. US had entered into treaty w/ GB to protect migratory birds. Congress enacted statutes to implement the treaty. Missouri challenged these as unconstitutional since it infringed on rights of states. 
ii. Holmes upholds the treaty and the regulations.  

iii. Treaty making power is express delegation to executive and through the supremacy clause treaties are the law of the land. 

iv. Holmes suggests that this is an independent grant of power so Congress could potentially pass laws that it didn’t otherwise have authority to pass if they were in the form of a treaty. 

v. Treaty power in this case is one way to respond to national “emergency” and Congress and President must have ability to do this. Doesn’t matter if you can’t find exact provision in Constitution since clearly govt must be able to respond to these situations. 

vi. Some people have problem w/ this sweeping view but it is generally accepted. 

b. Are there any limits on the treaty power? Yes. 
i. Bill of Rights 

1. A treaty cannot necessarily go against Bill of Rights 

2. Reid v. Covert (p.333) 

a. Covert was a civilian resident on military base. Court said she could not be tried by military tribunal. 

b. All of powers of the national govt are confined by the Bill of Rights, both Congressional and Executive. 

ii. Bradley view and Bricker Amendment (p.332)

1. Treaty power should be constrained by limits of Constitution. 

2. I.e. only allow treaties that Congress could enact on its own. 

iii. Last in time rule 

1. If a statute is passed later that goes against a treaty, it nullifies the treaty. 
2. So Congress can nullify treaties by later passing statutes in violation of them. (seems wrong but it can happen) 

iv. Mock marriage – Court has ruled that US cannot convince a foreign country to enter into a treaty w/ us simply to give Congress a power it would not normally have. 
c. United States v. Curtiss-Wright (1936) 
i. A joint resolution gave President power declare an arms embargo on Bolivia if he thought it would contribute to peace in the region. FDR declares embargo and Curtiss-Wright is caught trying to sell weapons. CW claims the joint resolution is unconstitutional delegation of legislative power to the President. 
ii. Court upholds the joint resolution and the embargo. 

iii. This is an example of an executive action that is not a treaty but still permissible. 

iv. Court makes distinction between internal and external powers of the federal govt. 
1. Internal powers were held by each state and delegated to the federal govt. 

2. External powers were held by British Empire and all of them transferred to federal govt upon separation. 

3. External powers come from nature of sovereignty 

v. So the limits on internal powers are not the same for external ones. 

vi. The Executive has particular expertise in realm of foreign affairs. President alone has power to speak for nation as whole. He is the voice of our nation to the world. 

d. Power division in foreign affairs is unclear – some belong to Pres, some to Senate, some to both to be exercised in tandem, etc. 

e. Law of foreign affairs has really developed through historical practice. 

C. War Making 

a. What does it mean to make war vs. declare war? (p.378)

i. Congress was given power to declare war, not make war 

ii. Convention wanted to split power over war b/t Executive and Legislature. Wanted Executive to be able to respond to emergencies but prevent it from entangling us in foreign conflicts unnecessarily.  

iii. Executive can repel sudden attacks but not initiate war w/o Congress. 

b. The Prize Cases (1863, p.379) 
i. This is the only case from the SC on what it means to declare war. Came up in context of Civil War 

ii. Court upheld Presidential blockade against Southern States. 

iii. Civil war can never be publicly proclaimed. Congress cannot declare war against a State only a foreign nation. But President must still have power to suppress an insurrection. (structural argument?) 

iv. But this leaves us w/ a lot of questions about what it means to repel sudden attack. 

1. Insurrection or invasion? 

2. Preemptive war to theory of repelling attack? 

3. Probably need some kind of imminence requirement but how long?

c. War Powers Resolution (1973, p.399) 
i. Congressional attempt to make insure that collective judgment of President and Congress would be necessary to introduce troops into hostilities. 
ii. Congress said power to introduce troops can only be exercised pursuant: 

1. to a declaration of war 

2. specific statutory authorization 

3. national emergency created by attack upon US 

iii. This has never really been followed though. Usually Congress just authorizes broad action in order to avoid responsibility and be able to spin their action either way (if successful say they authorized it, if unpopular, say they didn’t intent for President to take it that far, etc.) 
iv. Going to war requires political support and money (and Congress controls money). But opposing President when he says there is necessity is often seen as unpatriotic. 

d. What kind of legislation is required for President to commit troops?

i. Many times Congress gives authority to Pres but stops short of declaring war. So what can he actually do? 

ii. Gulf of Tonkin Resolution, Iraq Resolution, etc. 

iii. History has overwhelmed separation of powers in this area. 

iv. President generally has unilateral authority now over war making, committing troops and peace keeping efforts. Congress has acquiesced in this. This political relationship informs the Court’s involvement. 

e. Court has generally refused to get involved in this. 
i. Can only come in after the fact 

ii. Institutional competence question – don’t have expertise or access to intelligence like executive 

iii. So usually just rubber stamps executive action 

D. The Executive Responds to Crisis 

a. Youngstown Sheet & Tube Co. v. Sawyer (Steel Seizure Case) (1952) 

i. Truman tries to avert steel mill strike by seizing the mills and operating them under federal jurisdiction. He does this w/o Congressional authorization – just doesn’t ask for it. Steel owners file suit. 

ii. Court strikes down the seizure in a 6-3 decision. 4 opinions though. 

iii. Black Majority 

1. President has power to act only through act of Congress or Constitution itself. 

2. Congress had previously refused to adopt executive seizures as a way to deal w/ labor disputes. So no act authorizes this. 

3. Also not authorized by executive powers in Constitution b/c it is more like a legislative act. No executive power allows Pres to take possession of private property. 
iv. Franfurter Concurrence – Congress has made it clear that it doesn’t want Pres to be able to do this. Clearly restricted his power when they did authorize seizures and specifically didn’t authorize it here. 
1. Makes argument that custom and tradition provide a gloss for the Constitution. 

2. If Congress had traditionally allowed this action then it might be different. But they had traditionally rejected it. 

v. Jackson Concurrence (Famous!) 
1. Three part framework for understanding Executive action: 

a. Express authorization – When Pres has express authorization from Congress for his action, his authority is at its maximum. Court should be most deferential. 
b. Zone of Twilight – When Pres acts in face of Congressional silence – congress has neither authorized nor denied the action – then he acts in zone of twilight of concurrent authority where his own powers might combine w/ congressional ones. Medium level of authority. Room for judicial discretion. 
c. Acts in contradiction to Congress – when Pres takes action incompatible w/ expressed will of Congress his power is at it lowest ebb.  He can only rely on independent executive powers. Acts should get closer judicial scrutiny. 
2. Jackson thinks this action falls under 3rd category since Congress has specifically denied Pres this power in other instances. 
3. So can only authorize if court can find residual power in Article II  

4. He goes through the clauses in Article II and finds that none of them really apply in this situation. 
5. Fear that emergency powers create emergencies!

vi. Vinson dissent: argues that President should have power to deal w/ national emergencies at least until Congress can act. Executive is an office of power and independence specifically for flexibility of action.  

b. Dames & Moore v. Reagan (1981) 
i. During Iran Hostage Crisis, Carter blocks all Iranian property. Reagan then established a claims tribunal to arbitrate any claims and determinations of the tribunal would be final and binding. 
ii. Court upholds this executive action. 

iii. Rehnquist uses Jackson categories to examine executive action but sees it more as a spectrum running from explicit authorization to explicit congressional prohibition. 
iv. Actions here were broadly authorized by International Emergency Economic Powers Act (IEEPA) so they are supported by strongest presumption. IEEPA didn’t say anything about claims specifically but talked about transfer of property, etc.

v. Rehnquist blends congressional silence into congressional authorization, especially in the areas of foreign policy. 
E. War on Terror, Detention and Torture 
a. Background and Power to establish military tribunals
i. Ex parte Milligan (1866) 
1. During Civil War, Lincoln set up martial law, military tribunals, suspended writ of habeas corpus, etc., lots of questionable actions. Congress accepted all of these actions retrospectively. 

2. Question was whether military commissions could try civilians when ordinary civil courts will still up and running. 

3. Court holds that military commissions didn’t have jurisdiction to try civilians. 

a. Constitution binds people and rulers in times of peace as well as war. Milligan’s constitutional rights were violated when he was tried by an illegal court, w/o jury, etc. 

b. Milligan was a civilian, not a combatant or POW and the regular courts were open. 

c. Even if Pres has power to suspend writ of habeas corpus, this does not mean he can set up military commissions to try civilians when courts are functional.  

d. Suspension of the writ is a necessary emergency power but martial law and military tribunals can only be exercised when there is actual necessity – when the courts cannot act.

4. Concurrence: Want to emphasize that Congress can authorize martial law and military tribunals but didn’t do that here. Congress cannot direct military campaigns, that is solely for Pres, but Pres cannot institute commissions w/o authority from Congress. 
ii. Ex parte Quirin (1942) 
1. FBI captures Nazi saboteurs on American soil. FDR orders a military commission to try them. They are tried in complete secrecy and sentenced to death. Claimed military tribunal didn’t have authority to try them since civilian courts were open. 

2. Court unanimously upholds jurisdiction of military tribunal. 

3. Distinguishes Milligan in two ways. 
a. 1) Congressional authorization 

i. Congress had passed the Articles of War which govern the military and authorize President to set up tribunals w/ jurisdiction to try offenders and offenses against the law of war. (this was in place before WWII)
ii. So Pres was authorized to set up this commission. 

b. 2) Civilians vs. unlawful combatants 

i. Law of war makes distinction between lawful and unlawful combatants. Lawful combatants are subject to capture and detention as POWs but unlawful combatants are subject to capture, detention and trial. 

ii. Spies and those w/o uniform who secretly wage war are unlawful belligerents and subject to trial and punishment by military tribunal. US citizenship will not save an unlawful belligerent. 

iii. Ps in this case fell into unlawful combatant category. 

b. Power to detain (in context of 9/11)  

i. Geneva Conventions 

1. Conventions I and II deal w/ sick and wounded combatants 
2. Convention III deals w/ POWs – can be detained for duration of war but there are limits on interrogation and they must be treated humanely, etc. 

3. Convention IV deals w/ civilians who are caught up during wartime. Can be tried as criminals. 

4. Common Article 3 sets up bare minimum of human rights protection for those not covered by the Conventions. Establishes a base line of minimum due process and rights under which treatment of any detainees cannot fall. 

5. Under which provision do enemy combatants (ECs) fall? 

6. US claims ECs are not POWs b/c they: 

a. don’t wear uniforms

b. don’t follow laws of war

c. don’t distinguish civilians when making attacks 

ii. Hamdi v. Rumsfeld (2004) 

1. Facts: Hamdi was American citizen who had been in Afghanistan since 2001. US captures him and labels him an EC. 

2. Two statutes at issue: 

a. Non-Detention Act – 18 U.S.C. 4001(a) – no citizen shall be imprisoned or otherwise detained by the US except pursuant to an Act of Congress. 

b. Authorization for Use of Military Force against Iraq (AUMF) – Pres is authorized to use armed forces as he determines to be necessary and appropriate in order to defend national security…

3. Real issue – is the AUMF enough authorization for detention? 

4. Basic result: Executive can detain ECs regardless of citizenship and court must refer to Executive’s determination of status. However, due process demands that citizens held as ECs be given a meaningful opportunity to contest factual basis before a neutral decision-maker. Hamdi got that from military tribunal.  

5. O’Connor plurality

a. The power to detain is fundamental to the power to wage war which belongs to Executive. 
b. The “necessary and appropriate” language of AUMF authorizes the Pres to do what he sees fit – including detention of citizens. AUMF is sufficient authorization. 

c. Quirin shows us that citizens can be detained if they are determined to be ECs 

d. But citizen ECs must receive some process for purposes of determining status as EC. 
i. Uses Matthew v. Eldridge balancing test 
ii. Must balance the two constitutional interests at stake: 

1. Govts interest in national security and ensuring that ECs don’t return to battlefield 

2. Individual’s fundamental liberty interest 

iii. Resolves balance by giving Executive’s determination of status given a high presumption but detainee has right to rebut that presumption 

e. Must get basic due process – notice of status determination and right and opportunity to be heard w/ counsel. 

f. Result is guideline – not bright line rule. 

6. Souter/Ginsberg concurrence 

a. The Non-Detention Act is controlling. It is clear stmt of protecting fundamental interest in freedom from detention. 

b. AUMF is not authorization for detention b/c it is vague and the Non-Detention Act requires a clear stmt from Congress that they are allowing detention of citizens. 

c. Must balance interest in liberty against security but Executive is not the one to determine this balance b/c he will always be more concerned w/ security. 

d. Only concurred so that Hamdi could get some process. If he hadn’t joined, he wouldn’t have gotten any process at all

7. Scalia dissent 

a. Wants to use a bright line rule. 
b. Congress can suspend writ of habeas if necessary but if it hasn’t done so then Executive cannot hold a citizen. 

c. Govt must charge w/ crime or release. 

d. Doesn’t think Court should be involved in this at all. 

iii. Rumsfeld v. Padilla  

1. Padilla is an American citizen who was captured, unarmed, at airport and held on suspicion of connection to al Qaeda. Pres designates him as EC. His case gets heard by 2nd Cir which says that fact he was picked up on American soil rebuts AUMF authorization presumption. SC says this was wrong circuit and sends case back down to 4th Cir to start again. 

2. Padilla makes 4 arguments why he is not like Hamdi: 

a. He was captured on American soil 

b. Detention isn’t necessary since govt can bring criminal prosecution against him 

c. AUMF is not a clear stmt to go against Non-Detention Act 

d. Detention is unlawful b/c courts are open (Milligan)

3. 4th Cir argues that Padilla is just like Hamdi. Rejects all arguments 
a. Location of capture doesn’t matter. All that matters is affiliation w/ enemy forces or not. 

b. Criminal procedure provides protections against self-incrimination that would prevent govt from obtaining important intelligence. So govt has interest in circumventing criminal justice system. 

c. And Milligan is not on point b/c he wasn’t an EC but Padilla is.   

4. This case is currently on appeal. 

5. However, Padilla status was not debated for purposes of this case. It was assumed that he was an EC. This colors the opinion. 

6. Raises question of whether military commissions can give the due process necessary for ECs. 
iv. Rasul v. Bush  

1. Involved non-citizens captured on battlefield and taken to Guantanamo. They challenged the legality of their detention. 
2. Govt claimed could hold indefinitely w/o review but Court decided it had jurisdiction to hear habeas petition. 

3. DC Cir had agreed w/ govt relying on Eisentrager case. 

a. Aliens detained outside territorial jurisdiction cannot petition US courts 

b. Guantanamo is outside territorial jurisdiction

4. SC reverses saying that US has clear control over Guantanamo so US courts can have jurisdiction. Courts can hear writs of habeas until and unless Congress suspends the writ. 

5. Executive can’t just create lawless zones around world or move detainees to another country to avoid Constitutional limitations.  

6. However, this case did not address a number of other issues

a. Extraordinary rendition – where US sends people to other countries to be interrogated w/ coercive techniques 

b. Substantive rights of non-citizens 

c. Unanswered questions 

i. Does the Executive have inherent power to detain as Commander-in-Chief? If so, is the Non-Detention Act unconstitutional?

1. Court never decided if Executive has inherent authority since they ruled that AUMF gives authority. 
ii. How far does the AUMF really go? Does it expire when troops leave Afghanistan if we are still fighting “war on terror”?
iii. At what point does the right to counsel attach for US citizens? 

1. Immediately upon detention? 

2. When review process has begun? 

3. When trial has been slated? 

iv. Are the military tribunals making the EC determination lawful? 

1. Do the procedures that the executive has laid out for these tribunals meet due process requirements?  
v. Are military tribunals themselves constitutional?
1. Bush decided to set tribunals up but can he actually do it? 

2. This is really for cases when tribunals are actually trying ECs, not just determining their status. 

3. Seems like the procedures set up are pretty good.  

4. But under separation of powers Congress might have to set up these tribunals and not Executive. If Executive does this then all power is concentrated in that branch – judicial and legislative as well. 

vi. What substantive rights do detainees have?  
1. Not clear what rights non-citizens have. Does the Constitution apply to them extraterritorially? 

2. After Rasul, non-citizen cases were consolidated in DC and there are two conflicting district court opinions on them 

a. Kahli v. Bush (Judge Leon opinion) 

i. Judge decided that under Rasul courts could hear habeas claims but no constitutional rights followed from that. 

ii. So dismissed all claims. 

b. Judge Green opinion
i. Rejected all substantive claims except 5th A due process claims.  

ii. Detainees entitled to some fundamental rights regardless of citizenship. 

3. Hamadan also addresses this issue 

d. Hamadan v. Rumsfeld (2005) – legality of tribunals and detainee rights 
i. Hamadan was captured in Afghanistan in 2001 and in 2003, Pres decided to try him for violations of laws of war. He was given a lawyer. 

ii. District court held that he couldn’t be tried by military commission unless a civilian court decided he was not a POW under Geneva Convention.  

iii. Court of appeals reverses district court. Addresses two main issues: 

1. Legality of military tribunals

a. Relies on Quirin – in Quirin Article 15 of Articles of War was enough to establish tribunals and here the AUMF is practically the same thing. 

b. AUMF can be read to authorize tribunals.  

2. Substantive rights under Geneva Convention 

a. 1) Geneva Convention rights are not traditionally judicially enforceable. 

i. Treaties may create rights but those rights cannot be vindicated in domestic courts 

ii. Only through int’l negotiation between states 

b. 2) Al Qaeda and Taliban are not parties to Convention so US is not bound by it in the conflict. 

i. Convention encompasses two types of conflict: either between 2 contracting parties or, under Common Article III, armed conflict not of int’l nature w/i territory of one party. 

ii. Judge interprets Common Article III to apply only to civil war. 

iv. So tribunals are legal and Hamadan does not have rights under Geneva.

v. Concurrence: Thinks Common Article III applies to al Qaeda and Taliban b/c it is really just a catchall and creates a floor for human rights.
e. Torture

i. Can Congress restrain how the Executive treats ECs? 

ii. Torture Victims Protection Act (TVPA), 28 U.S.C. §2340

1. Implemented a treaty against torture 

2. Is this binding on the Executive? 

iii. Bybee Memo
1. Parts I-IV try to define torture. Come up w/ very narrow definition – torture is only inducing pain that is tantamount to organ failure or death. Severely limits what can be considered torture. 

2. Part V concludes that in war against al Qaeda the TVPA does not bind the Executive b/c it would infringe on the Executive’s ability to conduct the war (and Congress can’t do that). 

a. Discusses Commander-in-Chief power

i. Says that Pres has authority over military force 

ii. He should have total discretion in exercise of this power  

b. Argues that text, structure and history of Const. all point to Executive having this power 

i. Vesting clause – Congress has enumerated powers whereas Executive has all powers traditionally understood. 

ii. War powers are traditionally executive ones. 

iii. Interrogation is ancillary to fighting a war. 

c. TVPA would interfere into two main ways: 

i. Congress cannot tell Executive how to wage war, i.e. what to do on battlefield, etc., and interrogation can lead to information that is necessary to fighting war. Congress cannot prevent Exec from appropriately fighting war. 

ii. TVPA subjects torturers to federal prosecution but Congress compel the Pres to prosecute members of the Executive who were following Presidential orders under concept of executive privilege. 

3. But this is really problematic since the Constitution clearly sets out a role for Congress in war. There are good arguments to be made that Congress should be able to play role in determining how to treat detainees. 

4. Which branch should make the decision on torture? 

5. Aftermath

a. When memo was released there was a lot of outcry so Bush admin disavowed it and claims not to use torture. 

b. Congress passed McCain Amendment which prevents admin from using cruel and inhumane interrogation tactics. 

c. Administration has threatened to veto this though saying both that it is only duplication of current policy and it is unconstitutional restraint of Executive. So still unresolved. 
iv. Bilateral institutionalism – Pildes & Isaachroff article 
1. How should we resolve the dynamic between liberty and security, especially during times of war? 

2. Court doesn’t look at these issues through the lens of individual rights (as civil libertarians would like) or just as executive interest (as executive unilateralists would like) but through the lens of bilateral institutionalism where it will uphold executive authority if acted on w/ consent of Congress. 

3. Both branches must somehow agree. This protects all interests best

4. Court has been mediating b/t two institutions not necessarily protecting individuals. 
5. Executive action will be upheld if court can find some congressional act authorizing it. 

6. But we should ask whether Congress can really ever stand up to Executive and deny authorization in time of emergency. 

f. Should courts be involved in this area at all? They can only come in after the fact so how well can they protect individual rights (detainees who are getting hearings have still been detained for years before it reaches the court). 
EQUAL PROTECTION AND RIGHTS DISCOURSE 
Equal Protection I: Slavery and Reconstruction 

A. Slavery and the Constitution 

a. Was slavery protected by the Constitution (never explicitly mentioned until 13A)? 
i. Argument pro-slavery Constitution 
1. Slavery did make its way into some provisions of Constitution, thereby institutionalizing and protecting it.  

2. Article I, Section 2, Clause 3 – 3/5ths clause 

3. Article I, Section 9, Clause 1 – prohibits Congress from outlawing slave trade for 20 years. 

4. Article IV, Section 2, Clause 3 – fugitive slave clause 

5. War powers ability to put down slave insurrections

6. Prohibition on export taxes (can’t tax slave labor products)  

ii. Anti: Frederick Douglass’s counters each argument    

1. Douglass uses an entirely textual reading. He rejects looking into history and context under which Constitution was written. It is a document complete by itself and practice should not inform how we interpret law. 
2. The text of the Constitution is actually anti-slavery.

3. 3/5ths clause 

a. This actually harmed slave states since they couldn’t count their whole population. 

b. Creates incentive to free slaves to get more representation  

4. Slave trade clause 

a. Gave Congress ability to outlaw

b. Thought that outlawing slave trade would end slavery  

5. Slave insurrection clause 

a. One way to deal w/ insurrection would be to outlaw slavery 

b. Could just get rid of source of instability  

6. Fugitive slave clause 

a. Doesn’t specifically say slaves 

b. Was really meant to apply to indentured servants b/c only servants were “bound” to their master. Slaves were just property.  

b. Abolitionists and State v. Post (1845)
i. Abolitionists try to get NJ court to say slavery is unconstitutional based on state constitution declaring all men free and equal (there was a provision for slavery to gradually die out but abolitionists wanted to attack idea that constitution allowed it at all). 
ii. Court rejects claim. 

iii. There is no such thing as absolute freedom b/c all men are constrained by govt somewhat. So stating that all men are free and equal doesn’t really mean anything. 

iv. Wanted there to be explicit stmt from legislature overruling slavery. 

v. This case was representative of others that abolitionists tried to bring. 

c. Prigg v. Pennsylvania (1842) and Rendition 
i. Only SC case to deal w/ fugitive slave clause 

ii. Northern states had started passing personal liberties laws to prevent free blacks from being kidnapped and taken back to South. PA had a law that required slave in question to be brought before state court before removal to South. State judge refused to adjudicate so Prigg kidnapped family. 

iii. SC held that PA’s personal liberty law was unconstitutional b/c it imposed too many hardships on the Fugitive Slave Act. 

iv. Story says fugitive slave clause was key compromise in ratification of Constitution. Claims the clause is self-executing. Slave owners have unqualified right to get their property back and seize it if necessary. 
v. Fed govt has authority to protect this right. The Fugitive Slave Act is necessary and proper to put the clause into effect. 

vi. State laws cannot interfere w/ federal law. (similar to argument for DCC). 

vii. While this may seem like a very pro-slavery opinion, Story is really setting up federal power over slavery. And thereby giving Congress the ability to outlaw slavery if it wants. Very nationalist opinion really. 

d. Expansion of slavery and Dred Scott v. Sandford (1857)

i. Dred Scott was slave whose master had brought him into a free state. Later tried to sell him but Scott said he was free by virtue of being brought into free state. Tried to bring action under diversity citizenship. 

ii. SC held that Dred Scott was not a citizen under the State or Constitution so he could not bring a diversity claim in federal court. 

1. Based on original intent – slaves not considered citizens then 
2. Slaves were considered inferior, not part of “we the people” 

3. This put status of all blacks in the country, even free ones, in serious jeopardy! They aren’t citizens either. 

iii. Also held Missouri Compromise unconstitutional.   

1. Whether or not Scott became free from traveling into free state is irrelevant b/c the Act that made the state free is unconstitutional. 

2. Compromise deprives slave owners of property w/o due process 

3. Claimed that Congress cannot prohibit people from owning a certain type of property. 

4. This was particularly catalyzing for North b/c basically said there was no such thing as a free state. 

iv. Tawney was the first activist judge – thought he was settling a national debate when he really just made it worse. 

v. Conflict of originalism and moralism 

e. Causes of War – 5 essential causes  
i. Ideological conflict between North and South
1. South believed slavery was basis for civilized society and disdained materialism of North

2. North believed in Free Labor 

ii. Westward expansion – would West be free or slave? Should Congress decide or should it based on popular sovereignty in territories? 

iii. Fugitive Slave laws 

1. Northerners resented being forced to return slaves 

2. Southerners resented not having property rights respected 

iv. Abolitionism – became a mainstream political force in North 

v. Catalyzing moments that dramatized the issues 

1. Publication of Uncle Tom’s Cabin

2. Dred Scott Decision 

B. Origins and Early Interpretations of 14A 

a. Reconstruction – Two phases 
i. Presidential reconstruction 1865-67
1. Conferred amnesty on states that pledged loyalty to union 
2. Unraveled quickly b/c didn’t show desire to free slaves 

ii. Congressional reconstruction 1867-1875

1. Congress took control over reconstruction 

2. Divided south into 5 military districts and laid out certain steps they had to take to rejoin union (including ratification of 14A). 

3. Southern blacks were given active participation 

4. Really showed emergence of national state that had expanded power and authority to protect rights of individuals. 

5. New national conception of citizenship under which everyone was treated equally. 

iii. The Amendments 

1. All reflect new understanding that States are threats to individual liberties (unlike Framers’ view that federal govt was biggest threat)

2. 13A – prohibits slavery and all involuntary servitude. Makes it clear that Congress has power to abolish slavery and to enforce it. 

3. 15A – prohibits any state from denying right to vote based on race. 

4. 14A – Congress passed this Amendment to safeguard its ability to pass legislation like the Civil Rights Act of 1866 which said there should be no discrimination against civil rights based on race.

5. Important to understand tripartite view of rights in this period: 

a. Political rights – right to vote, etc. 

b. Social rights – right to education or integrated places 

c. Civil rights – different from first two. Like right to K, right to sue, right to own property, etc. 
b. Meaning of 14A 

i. Important sections are really just 1 and 5 
1. Section 1 does 4 things: 

a. Says everyone is a citizen – overrules Dred Scott 

b. Bars states from passing any laws that abridge the privileges and immunities of citizens of the United States 

c. No state can deny any person life, liberty, or property w/o due process of law – brings 5A to states. 

d. Nor deny any person equal protection of the laws.  

2. Section 5 – Gives Congress the power to enforce these individual rights against the states. 
ii. Could argue that 14A was not legal. Not passed according to Amendment procedures in Constitution. But no one argues this today. 
iii. Ackerman’s theory of Constitutional moments 
1. Johnson had opposed Congressional Reconstruction and 14A and claimed to be speaking for the people. 
2. So during the 1866 election, Republicans took the constitutional issue to the people and campaigned on this. 

3. They overwhelmingly won. So can really say The People chose this – even if it wasn’t according to “procedure” 

4. Three main components to this argument: 

a. Non-formal extra legal methods of change are legitimate under certain circumstances 

b. Separation of powers works as an engine of constitutional change (when branches highlight the issue for public)

c. National elections can play a role in testing people’s constitutional ideas  

5. This is similar to what happened during New Deal w/ FDR 

6. Ackerman argues that both of these are legitimate moments of constitutional change. 

iv. The Slaughterhouse Cases (1873) – The Court’s view on Reconstruction Amendments 
1. Butchers challenge a Louisiana law that forcing everyone in state to use a single slaughterhouse (monopoly). Challenge it on equal protection grounds and that is violates privileges and immunities of clause of 14A. 

2. Court rejects both arguments. 

3. Equal protection claim  

a. Court says the primary purpose of the 14A was to protect blacks and former slaves. That is who the EPC is aimed at. 

b. This action didn’t involve race discrimination 

c. Origin of two-tiered EPC

i. Cases involved former slaves are presumptively protected – higher level of scrutiny 

ii. Laws involving all other groups are presumptively valid – rationality review (becomes rational basis) 

4. Privileges and immunities claim   

a. Citizenship clause creates 2 kinds of citizenship, state and national. 

b. 14A only protects state violations of privileges and immunities of federal citizenship. (extreme textual reading)

c. Privileges of national citizenship are very limited (p.728)

5. Really concerned about federalism balance here. Wants to preserve antebellum conception of State power. 

6. Field dissent: Court’s reading of privileges and immunities clause renders it redundant since federal govt could already protect “federal” citizenship through Article IV, Section 2. So it must mean internal protection w/i States of rights that belong to all citizens of any free govt.

7. This case completely drained the privileges and immunities clause of all content! Which is why Court end up using due process clause to protect individual rights (law is path dependent) 
C. The Incorporation Controversy
a. Clear that the framers of 14A did intend at least some of the Bill of Rights to apply to the states. But all or just some? 

b. Step-by-Step vs. Total incorporation 

c. Court takes view of step-by-step incorporation 

i. Through the due process clause, the 5A applies to states

ii. Through a number of cases, Court incorporates first 8 amendments 

iii. Incorporates rights that it sees as part of the “very scheme of ordered liberty”  

d. New theory of total incorporation develops in 1947 but never catches on.   

i. In a dissent Justice Black argues that 14A incorporates the entire Bill of Rights 

ii. He thinks this is better b/c the step-by-step process allows for too many policy judgments by Court about what is fundamental right 

e. At the end of the day, the entire Bill of Rights has basically been incorporated. Only the 2nd, 3rd and 7th have not been. 

D. The Problem of State Action 

a. The Civil Rights Cases (1883)  

i. Court strikes down the 1875 Civil Rights Act that prohibited discrimination in public accommodations. 

ii. Held that Congress cannot reach purely private action, only state action. 

iii. 14A only applies to state action so Civil Rights Act can’t reach private. 

iv. A private violation is not a violation of the right b/c person still has recourse to state to protect. 

v. Only if the state takes the right away is there a problem. State cannot condone the action or protect the wrongdoer. 

vi. This puts a federalism limit on 14A. Fed govt cannot act in the first place, states must act or refuse to act first. 

vii. Leaves open question of state inaction 

viii. Also rejects argument under 13A that refusing service is a badge or incidence of slavery but agrees that if it were, Congress could act on it b/c 13A operates directly. 

ix. This forced Congress to use commerce clause to get at most of the Civil Rights legislation in the 1960s. 

b. Modern Doctrine 

i. DeShaney v. Winnebago County Dept of Social Services (1989) 
1. Abusive father given custody. SS knew of abuse but didn’t remove child who then went into coma. Mother brought suit for violation of due process. 

2. Question of whether there had been “state action” 

3. Rehnquist says no state action. State does not have affirmative obligation to act in this situation. 

4. Dissent argued that state took action when it directed citizens to depend on social services to protect children from abuse. 

5. Court has settled on this act/omission distinction.  

ii. Typical categories of cases when there is “state action” even though it is a private party acting: 

1. Where state has delegated public/governmental functions to a private entity 

a. See PA v. Board of Directors and Evans v. Newton on p.1607 for examples 

2. When state becomes entangled w/ private entity by encouraging or discouraging private conduct  
a. Ex: California Proposition 14 in Reitman v. Mulkey (p.1598) which prohibited the legislature from outlawing private discrimination in housing. This was state action. 
iii. Shelley v. Kraemer (1948) 
1. Can state courts enforce a racially restrictive property covenant b/t private parties? The covenant itself does not violate the 14A b/c it is only b/t private parties. But if the state enforces it at the will of one party, is that state action? 

2. Judicial action can be state action. Judicial enforcement would be state action. And this was not a case of state inaction, passively letting parties do this since the parties came to the state and asked them to enforce the covenant.  

3. Granting money damages would be state action as well (Barrows v. Jackson (p.1606))

4. Sort of a sui generis case – hard to reconcile w/ others 
5. The scope of these decisions is unclear and not as broad as it seems 

Equal Protection II: From Plessy to Brown 

A. Separate But Equal

a. With end of Reconstruction came emergence of ideology of white supremacy and Jim Crow laws banning AAs from political involvement. 
b. Plessy v. Ferguson (1896) 

i. Plessy challenges Louisiana statute requiring separate but equal railroad accommodations for blacks and whites. 

ii. Court decides that separate but equal is fine. State is being neutral and simply recognizing desires of people to stay apart. 
iii. If segregation is “badge of slavery” and implies inferiority, it is only b/c blacks are seeing it that way themselves. Segregation separates whites as well as blacks – it is supposedly neutral. 
iv. Court is being very formalistic 

v. Harlan dissent: it is clear what law is trying to do and court should recognize that.  

1. Rejects distinction b/t political and social rights 

2. Constitution is colorblind – any action that classifies based on race violates the 14A. 

3. And policing reasonableness of laws is for legislatures, not courts. 

c. Not clear that 14A really meant to remove all classifications. Many states had segregated schools at time of adoption so under original intent, this argument fails. The current reading of 14A is based more on moral understanding. 
d. Court was willing to impose some qualifications on this though: 

i. Berea College v. Kentucky (p.469) – upheld segregation but saw it as an individual right. 

ii. McKee v. Atchinson (?) – invalidated white only sleeping and dining cars. Must have at least one option for AAs. 
iii. Buchanan v. Warley – invalidated statute prohibiting whites from residing on a black block and vice versa. 

B. Brown v. Board of Education 

a. On the Way to Brown: 

i. Missouri ex rel. Gaines v. Canada (1938) 

1. Unconstitutional for state to prevent blacks from going to only law school. Can’t just provide $ to go out of state. Must at least make a separate institution available. 
ii. Sweatt v. Painter (1950)  

1. NAACP transition in strategy from advocating for equal resources to advocating for integration. 

2. Court holds that creating separate law school would not be equal. 
3. Looks at intangible factors as well as objective ones. 

4. Also says that segregation is part of detriment, AAs law students need to be exposed to white law students since most lawyers are white and that’s who they will interact w/.  
iii. McLaurin v. Oklahoma State Regents (1950) 

1. OK lets black student in but forces him to sit in special seat, etc.
2. Court says this is not okay. Unequal. 

3. Delivery of services w/i school must also be equal. 

b. Brown v. Board of Ed (1954) 
i. Unanimous opinion. Court deliberately and self-consciously took a political role (Warren wanted it to be unanimous) 
ii. Argues that original intent is not helpful b/c framers of 14A were split on this issue and anyways they could not have envisioned our current education system. This is a little disingenuous since segregation existed at time of adoption. 
iii. But court is saying that when circumstances change, original intent is not as meaningful for interpretation. 

iv. Separate is not equal. If the state chooses to provide a service, it must do so on equal terms. 
v. Segregation itself inherently unequal and is a harm. Stigma and intangible factors. Court looks at law in more realistic way. Even if it is facially neutral, the fact of separation in the law is a stigma. 
vi. Recognition that law shapes private preferences and does not just reflect them. 
vii. Now stands for idea that racial classifications are presumptive violations of Constitution. (but this is kind of revisionist history) 

c. Bolling v. Sharpe 

i. Decided same day as Brown, applying ruling to DC schools. 

ii. Court argues that the 14A modified the 5A and made EPC carry over to federal govt. (sort of reverse incorporation) 

iii. Also practical argument that if you’re going to have an EPC apply to the states, it should apply to the fed govt as well.   

d. Reactions: 

i. Court issues a slew of per curiam opinions ending segregation in other public accommodations besides schools. 

ii. Southern Manifesto calling on states to resist Brown. 

iii. Charles Black 
1. Can argue original intent differently – that 14A was purposely broad/general so that it could change w/ times. This is an original intent argument that is used a lot today but was rare back then. 

2. Takes different stance than Court – segregation is not stigma but it disadvantages AAs. 

3. 14A embodies principle that prohibits blacks from being disadvantaged by the law. 

4. Jim Crow was meant to disadvantage blacks. It had no other purpose. It doesn’t matter if stigma from it imposed harm. 

5. Disadvantage is broader than harm. 

6. Thinks it would have been better if SC had decided this way instead of stigma. 
a. Stigma is highly individualized and can be disproved 

b. Requires Courts to get more involved 

c. But law is path dependent and b/c of Plessy and Sweatt, this is where it had to go. 

7. Brown also creates problem for freedom of association either way. It is either preventing blacks from associating w/ whites or preventing whites from not associating w/ blacks. 

8. He argues that 14A limited principle of freedom of association in this one respect. 

iv. Derrick Bell argument – Is separate always unequal? 

1. Argues that time would have been better spent implementing idea of actual equality 
2. Ties in J. Thomas idea that it is offensive to say that blacks cannot get a good education unless they are mixed w/ whites. 

e. External Account - Michael Klarman 

i. Argues that change was inevitable w/ or w/o Court intervention 

ii. Other social, political and economic factors combined to make change inevitable. 
1. WWII 

a. AA soldiers who fought alongside whites and experienced respect 
b. Similarities between Jim Crow and Nazism
c. Opening up of jobs which led to rise of black middle class (and gave them organizing clout for civil rights movement) 
d. Urbanization 

2. Cold War 

a. USSR propaganda harped on US inequalities 

b. Necessary allegiance w/ 3rd world countries 

3. Investment imperative – South needed to attract investment and business community wanted desegregation. 
iii. This has implications for our view of the Court 

1. Suggests it is influenced by outside factors 

2. Gives legitimacy to a decision not based on legal principle 

3. Also suggests that courts do not have to be and sometimes cannot be vehicle for social change. Only a participant in the process, not the first mover. 

iv. However court did play role as catalyst b/c it solidified Southern resistance and made North realize how cruel Jim Crow was. 

C. Post-Brown School Desegregation (p.481-500)
a. Brown II (1955) 

i. Brown I never said what schools should actually do to integrate 

ii. Court holds that states cannot just take laws off books but must take affirmative steps towards integration.

iii. Must admit students on racially neutral basis w/ all deliberate speed. 
iv. Gives authority to boards of education to develop plan and district courts to over see this. 

v. South saw this is as a victory – local boards and courts were sympathetic to segregation.  

vi. This made Brown I a hollow promise. 

b. Cooper v. Aaron 

i. Local judge tried to stop desegregation and Arkansas said it didn’t have to follow it. Eisenhower sends in troops to force desegregation. 

ii. SC articulates judicial supremacy – state must follow court decision. 

c. No real desegregation takes place 1954-64 until 1964 Civil Rights Act. 

i. Title VI established desegregation program that didn’t require litigation 

ii. Racial discrimination is prohibited in any program that receives federal funding. 

iii. Gave federal agencies authority to adopt desegregation programs. 

d. Green v. County School Board  (1968) 
i. Court unanimously rejects desegregation plan put forward by board. 
ii. “Freedom of choice” plan not sufficient b/c white parents weren’t choosing to send kids to black schools and black parents who tried to choose white schools were being retaliated against. 
iii. School district must create unitary system where students are in fact mixed 

iv. Not hard to create unitary system in rural areas where whites and blacks lived side-by-side but it became a problem for more urban areas. 

e. Swann v. Charlotte-Mecklenburg Board of Education (1971)  
i. Most important desegregation decision 

ii. Introduction of BUSING as a remedy for segregation 
iii. Busing is a viable remedy b/c of previous de jure segregation. 
iv. However, schools are not responsible for maintaining racial composition over time or reflecting exact racial composition of population 

v. EPC doesn’t require racial balance just corrective desegregation   

f. How do we know when there has been de jure segregation? 

i. Must show that a discriminatory law existed at one point and is to blame for situation in present. 
ii. How far back do we go? What kind of law would be sufficient? 

iii. Instead of getting into these questions Court creates presumption that if a school district segregated in past, court will presume that segregation that exists in the present is a result of de jure segregation. 
iv. If de jure segregation exists in one part of a district, that can justify remedies for the entire district, since only that will really help. 

v. Southern school were basically fully integrated after this but it was  unclear whether Court was willing to get involved in North for a while. 

g. Keyes v. School District No. 1 (1973) 
i. First case to apply desegregation to the North 

ii. Denver never had de jure segregation but had gerrymandered school zones to create segregated schools anyways. 
iii. Ps must show intent to discriminate, which they did through evidence of gerrymandering 
iv. This places an affirmative duty on the entire district to desegregate. 

v. If you can show deliberate segregation in one part of a district, you can hold the entire district responsible. 
vi. Powell concurrence: 

1. Doesn’t like busing as a remedy – thinks remedies should be construed narrowly. 

2. But criticizes de jure vs. de facto distinction. 
3. If EPC problem is really stigma then it shouldn’t matter whether it was state mandated or not. 

4. Claims omission of state to correct situation is enough for state action doctrine. 

5. (But this brings up problems of judicial micro-management and what actions states must take to correct, how far is far enough?)

h. Busing as a remedy created LOTS of problems: 

i. Three main critiques:

1. Institutional competence

a. Busing seems like a policy choice made by courts over best way to desegregate and many thought this should be left to legislatures 

b. Is it a policy choice or just an equitable remedy? 

2. Local autonomy 

3. Improving quality of education 

a. Bell’s critique – it was really black children who were suffering costs of busing w/o any evidence that it actually improved education

i. Public support of busing as a remedy completely broke down, even by Keyes. 

j. Milliken v. Bradley (1974)  

i. Courts lack power to impose an interdistrict remedy in the absence of an interdistrict violation. 
ii. District court had ordered busing between suburban and urban schools but SC reversed. 
iii. Interdistrict relief only warranted when district lines were drawn deliberately on basis of race. 

iv. Court really only looks at school boards and not the state in general when deciding responsibility for segregation. 

v. In Milliken II the district court orders complicated plan for the district where each student is assured some # of years in a integrated school along w/ extensive education reform. 

k. Jenkins v. Missouri (1995)  

i. The last case on desegregation 

ii. District court orders “magnate schools” remedy. Throw $ at Kansas schools to attract more white students or at the least improve level of education. 

iii. SC strikes down remedy. Says the goal is interdistrict – attracting students from other districts. You can’t do indirectly what you can’t do directly. 

iv. Thomas concurrence: 

1. Really doesn’t like that people assume that something predominately black is automatically inferior. District court shouldn’t focus on fixing “white flight” but improving education.  
2. Separation of powers and federalism problem – legislature should really do this and federal court shouldn’t tell state entity what to do

l. Integration had become administratively impossible. Court had had enough and said that at some point de jure segregation from way in the past cannot be held for segregation now. 
m. Once a district has been deemed unitary it expunges the record so it doesn’t matter what happens later in terms of racial movement in and out. 

Equal Protection III: Strict Scrutiny and Race 

A. Setting the Stage: Rational Basis Review 

a. There are three main levels of review – from lowest to highest 
i. Rational basis review

1. Is the legislative classification rationally related to a legitimate govt purpose? 

2. This is a means/end test 

3. Vast majority of legislation falls under this  

ii. Intermediate scrutiny 

1. For classifications that fall somewhere between rational basis and strict scrutiny 

2. Gender is paradigm case 

iii. Strict scrutiny  

1. Employed whenever state uses suspect classification in statute on involves a fundamental right 
2. The classification must be narrowly tailored to a compelling govt purpose 

3. Must be close fit between means and ends 

b. NYC Transit Authority v. Beazer (1979)
i. TA had a rule against hiring anyone on methadone or in a methadone program. The district court found this to be a violation of the EPC b/c there were large numbers of methadone users who were employable.

ii. SC reversed, no EPC violation. It may be an arbitrary distinction but it is a policy distinction that the TA is allowed to make. 

iii. The rule is both overinclusive and underinclusive but the court is willing to tolerate less of a fit b/t means and ends when the classification is not one that is subject to bias or animus. 

iv. Don’t want to make TA adopt a case-by-case determination policy b/c that would be really inefficient. 

v. Dissent: Thinks methadone users are just as employable and the policy is too overinclusive (preventing employable users from getting jobs) and underinclusive (many gen pop people are less employable, like alcoholics, etc.).  
vi. There will be overinclusiveness and underinclusiveness in every law. The question is how much we are willing to tolerate. 

c. Means-Ends analysis 

i. There are times when you can have a perfect fit b/t means and ends but still have an EPC violation. 

ii. This is when the ends are illegitimate – when there is a bare desire to harm a specific group. 

iii. You can have a perfectly tailored discriminatory law. 

iv. So courts must look at the ends either through: 

1. Actual purpose – sincerity of legislature’s ends 

2. Bare desire to harm   

v. Means/ends review is really to ensure that legislation is not arbitrary. 

vi. Courts will tolerate a lot of overinclusiveness and underinclusiveness b/c they believe legislatures should be the ones making policy judgments. 

d. Actual purpose – the problem of interest group pressure
i. Minnesota v. Clover Leaf (1981, p.512)  

1. Statute bans sale of milk in plastic containers. Ulterior motive is probably to help paper makers. 
2. Court doesn’t second guess the legislature, adopts at face value the ends the legislature says it had in mind – environmental objectives. 

3. Gives lots of deference to legislature. 

ii. Railway Express Agency v. NY (1949, p.519)  

1. Statute banned advertising on cars unless it was for the owner’s business. Stated aim was traffic safety but probably just that newspaper advertisers had lobbied state. 
2. Court upholds statute saying legislature could rationally decide that this actually helped traffic. Again, deferential. 

iii. Williamson v. Lee Optical (1955, p.520) 
1. Statute said only optometrists could fit new lenses or put old lenses into new frames. This hurt opticians. But the statute exempted ready to wear glasses (like ones at CVS). 
2. SC upholds the statute. Gives deference to legislature and wants to keep open possibility of step-by-step problem solving. 
iv. So generally courts will be deferential to legislature’s stated purpose, whether or not it is their actual purpose. 

v. Hard for court to police interest group cases b/c that means really policing the political process. 

vi. But there is tension b/t pluralistic politics (interest groups) and notion that everyone should have equal access and voice in govt. This is Sunstein’s argument. 

e. Bare desire to harm – given “rational basis w/ teeth” review 
i. City of Cleburne v. Cleburne Living Center (1985)
1. City ordinance basically prohibits homes from mentally challenged in a certain area. But hospitals, nursing homes, etc., allowed. 
2. SC holds that this ordinance violates EPC. 

3. “mere negative attitudes, or fear, unsubstantiated by factors which are properly cognizable in a zoning proceeding, are not permissible bases for treating a home for the mentally retarded differently…” 
4. Court finds that only prejudice can be the motive b/c the other justifications don’t make any sense. 

5. When there seems to be a bare desire to harm, court will look a little more carefully. Not SS but rational basis w/ teeth.

ii. U.S. Dep’t of Agriculture v. Monroe (1973) 
1. Food Stamp Act excluded households of unrelated individuals. 
2. SC strikes down as violation of EPC. 

3. Says that the statute is clearly animus towards hippies to prevent them from participating in Food Stamp program.

4. A bare desire to harm a politically unpopular group cannot constitute a legitimate governmental interest. 

iii. Romer v. Evans (1996)  

1. Court invalidates Colorado voter referendum on constitutional amendment preventing legislature from ever enacting antidiscrimination laws to protect homosexuals. 
2. Court finds that the only thing that could have motivated this law as animus towards gays. 
3. Dissent: Think it’s okay to express animus towards certain conduct.   
f. Rational basis summary: 

i. In practice rational basis is usually straight forward 

ii. Courts will generally find that fit between means and ends is good. 

iii. Sunstein – courts are willing to accept the reality of pluralistic politics (interest groups) except when there is particular form of animus. 

B. Strict Scrutiny and the Problem of Race
a. General rule that race and national origin are suspect classes. 

b. SS applies to laws that either expressly classify based on race or are clearly to the disadvantage of a racial group. 

c. Can only uphold those laws if there is a compelling govt interest and the means are narrowly tailored to achieving that interest. 

d. So must have legitimate ends but also very tight fit. 

e. Strauder v. West Virginia (1880) 

i. WV has a statute limiting jury service to white males. Strauder is a black man convicted by an all white jury. 
ii. Court concludes that Strauder has a right to a jury chosen w/o discriminatory selection (not necessarily a black jury but a jury from which blacks are not excluded). 

iii. Court bases this on fact that newly freed slaves need special protection from unfriendly legislation. 

iv. Slaves need this protection b/c of long history of insubordination. Slightly paternalistic view here. 

f. Korematsu v. United States (1944) 

i. Challenge to exclusion order requiring Japanese-Americans to leave homes on West Coast. 

ii. Court announces new standard: If a law targets a single racial group it is immediately suspect and subject to greater scrutiny. 
iii. However upholds the order b/c says there was strong justification (fear of sabotage) and not really based on race but fact of war w/ Japan. 

iv. This doesn’t seem like greater scrutiny so while the court announces a new standard, it doesn’t seem like they actually apply it. 

v. Jackson Dissent: Feels court is not institutionally competent to judge reasonableness of the order. Thinks this particular issue (since dealt w/ national emergency) should be left to political branches. 

g. Loving v. Virginia (1967)

i. Background for this case was Naim v. Naim (1955, p.532)

1. White husband wanted to annul marriage to Chinese woman b/c it went against state’s prohibition on interracial marriage. 

2. State SC affirms annulment on grounds that law preserves racial integrity and U.S. SC refuses to hear based on lack of federal question. 

ii. Here VA has law preventing marriage of whites and blacks and claims it is okay b/c it applies to both races equally. Whites are prevented from marrying blacks as much as blacks are prevented from marrying whites. Claim purpose is to preserve racial integrity of the races. 

iii. SC finally strikes down anti-miscegenation laws based on EPC. 

iv. The only interest in racial purity here was purity of white race. There was nothing about AAs not being allowed to marry other races.  

v. The harm from EPC violations is not necessarily the harm to individuals but the harm from the motivation behind the laws. 

vi. Harm comes from the classification itself. 

h. Palmore v. Sidoti (1984, p.543)  

i. Custody is given to white mother who then remarries black man. Father claims this will have harmful effects and wants custody back. District court decides best interest of child is to be w/ dad b/c of stigma from interracial family. 
ii. SC reverses. “Reality of private biases and the possible injury they might inflict were not permissible considerations. Private biases may be outside the reach of the law, but the law cannot, directly or indirectly, give them effect.” 

iii. This isn’t really SS. The law might have survived SS since child’s best interest is a compelling one. But SC doesn’t want to ratify prejudice. 

iv. Looking at the effect the means will have as well as the ends.

i. Should also think whether there is another alternative available. If so, that makes the racial classification all the more suspect. But do we want to force legislatures to be inefficient? How far are we willing to take SS? 

j. Why should race get SS? 

i. Irrelevant/Irrational distinction in most cases 
1. Racial differences aren’t usually salient in legislative policy making

2. Unconscious prejudice (Lawrence p.537)

3. Irrational b/c often based on stereotypes not evidence 

ii. History of racism 

iii. Visible and Immutable 

iv. Anti-caste values 

v. Political process theory 

k. Many of the above reasons are debatable and at the very least don’t answer why other traits that meet the same characteristics, like gender, are not subject to SS. 

l. Carolene Product FN4 and Political Process Theory  

i. FN4 articulates a new theory of judicial review that is not based on judicial value judgments but perfecting political process 
ii. Structure of FN4: 

1. ¶ 1 – if statute violates something clearly expressed in the Bill of Rights, the court can clearly strike it down. 

2. ¶ 2 – Access prong. Court characterizes political process rights and says that court can step in when this process is corrupted and access is blocked. 
a. Political process rights are rights like voting, assembly, speech, etc. 
b. These rights allow people to participate in lawmaking 

c. You don’t need the court’s help unless there is kind of violation of these rights. 

d. If process is corrupted or access is blocked, then courts will step in. 

3. ¶ 3 – prejudice against discrete and insular minorities prevents these political process rights from actually working for them! 
a. Even if channels are clear, prejudice against these groups might prevent them from taking advantage of process. 
b. Discrete and insular are groups that need protection 

c. This is a little similar to representation reinforcement theory in McCulloch. 

iii. This leaves open a lot of questions though. What does discrete and insular actually mean? And aren’t minorities supposed to lose? 

iv. Discrete 

1. Easily identifiable (like race, gender, etc.) 

2. Opposite is anonymous (like sexual orientation) 

v. Insular 

1. Tightly connected, internally cohesive, separate from society in some way (perhaps geographically but not necessarily) 

2. Self-identity and group isolation 

3. Opposite is diffuse – groups w/o strong ties 

m. Critique of FN4’s political process theory (Ackerman article) 

i. Ackerman’s main argument is that FN4 got it totally wrong. Anonymous and diffuse minorities are the ones that really need protection, especially in the future b/c they cannot organize the way discrete and insular can. 

ii. Discrete and insular minorities are better able to organize and exert political pressure. 

iii. Classic example of diffuse and anonymous is the poor. They don’t have any organizational advantages 

iv. So real motivation behind FN4 is not policing political process itself but protecting against prejudice. 

v. We should still protect discrete and insular minorities but not b/c of a flaw in the political process but just prejudice. This is part of Ely’s argument that majorities still might not work w/ powerful minorities b/c of prejudice. 

vi. Ackerman says that this shows that judges must still make value judgments even when just policing the political process. Judges are really deciding that we care in certain circumstances that some groups have been denied access. That is a value judgment and that is okay. It is okay for courts to make this kind of value judgment.  

vii. Court are really protecting a substantive constitutional value even though they claim it is just a procedural check. 

C. Discriminatory Intent v. Discriminatory Effects
a. Obviously a facially race neutral law can have discriminatory effects. 

b. If that law is based on an intent to discriminate, it clearly gets SS. 

c. The harder question is when there is no intent, just discriminatory effects. 

d. Palmer v. Thompson (1971, p.562)
i. Instead of integrating public pools, city just shut them all down. This was facially neutral and supposedly equal impact. 

ii. Court holds this does NOT violate EPC. No disproportionate effect. 

iii. Court claimed it is too difficult to ascertain intent of legislature.  

e. Washington v. Davis (1976) 
i. Police force used verbal skills test to screen applicants. P claimed this had discriminatory effect although he did not claim there was any intent to discriminate.  Just claimed discriminatory impact. 
ii. Court upholds the test. Discriminatory impact is not enough to warrant SS, there must be intent to discriminate.

iii. If there is no intent to discriminate, court will give rational basis review! 

iv. Court cites school desegregation cases that required past de jure segregation and Strauder v. West Virginia to show that intent to discriminate must be present. 

v. However, you may be able to infer intent from a facially neutral statute.  

1. Disproportionate impact can be one piece of evidence of intent. 

2. Totality of the circumstances under which statute was passed must be looked at (this really means legislative history) 

vi. Steven’s concurrence: 
1. Thinks there might be cases where discriminatory effect would be so severe to be enough evidence of intent. 
2. Also has problem w/ court determining legislature’s intent 

a. There are multiple purposes behind every law 

b. How much “intent” will be necessary? And how will you show it? Some legislators might have intent while others only have altruistic purpose. 

c. Difficult for litigants to prove intent. 

f. Yick Wo v. Hopkins (1886) 
i. Court struck down facially neutral statute requiring permit for laundries to be in woodframe buildings. 
ii. It was clear that officials were only enforcing statute against Chinese. 

iii. Whatever the intent it was clearly only enforced against one people. 

g. Gomillion v. Lightfoot (1960) – gerrymandering 
i. Statute redrew district from square to 28 sided figure in order to exclude all black voters from city limits. 

ii. Court strikes down b/c the discriminatory effect was so severe as to prove intent. No other plausible rationale. 
h. Using rationale basis when no intent is found but there is still discriminatory effects is kind of like legislatures off the hook. It is also somewhat formalistic. It adopts a rule in order to prevent courts from making policy. 

i. However, in determining intent, there is something a little higher than rational basis. 

j. Determining Intent
i. Personnel Administrator of Massachusetts v. Feeney (1977, p.558) 

1. Civil service has preference for veterans over nonveterans for promotion. This had disproportionate impact on women. 
2. Corut says no EPC violation

3. You must show legislature did something “b/c of” discriminatory impact not just “in spite” of it. And here it was to benefit veterans. 

4. Discriminatory purpose is more than just awareness of a disparate impact. 

ii. Village of Arlington Heights v. MHDC (1977) 

1. MHDC denies Village request to rezone land for low and moderate income housing. Village claims this is discriminatory intent. 
2. Court upholds denial. Village failed to carry burden of proving a discriminatory purpose.

3. Ways to show discriminatory purpose/intent: 

a. Disproportionate impact is a starting point

b. Historical background of decision – de jure segregation, what were actors responding to w/ the law/action? 

c. Departures from normal sequence of events/process

d. Legislative or administrative history  

iii. McClesky v. Kemp (1987) 
1. D argues that capital punishment is administered in a racially discriminatory way b/c Ds who kill whites are more likely to receive death penalty than Ds who kill non-whites 
2. Court holds not sufficient for discriminatory intent. 

3. Jury system and capital punishment are intentionally highly individualized and allow for a lot of discretion (to provide for leniency). 
4. Must show intent to discriminate based on individual case but the jury is a black box – we don’t look inside 

5. Georgia is not keeping the law on the books “b/c of” discriminatory impact but “in spite” of it. 

6. Reinforces Feeney standard. 

7. Dissent: highlights problem w/ analysis – system wide bias and history of discrimination in Georgia.
k. Issue of proxies for race – MIGHT BE ON TEST (p.560-62)
i. Sometimes it is possible to use a totally innocent characteristic as a proxy for race, i.e. a de facto racial classification 

ii. Hernandez v. New York (1991) 
1. P argues that prosecutor used preemptory challenges to specifically exclude Latinos from his jury. But the prosecutor claimed it was b/c he feared they would have difficulty understanding the trial or jury instructions since they were bilingual. 

2. SC rejected P’s claim. NO violation. 

3. Kennedy said this was covered by Washington v. Davis. Disproportionate impact does not turn into per se violation of EPC. 
4. Court claimed it would have been different if prosecutor was excluding them just b/c he didn’t want Spanish speaking jurors. In this case, he gave a reasonable explanation. 

5. O’Connor concurrence: “No matter how closely tied or significantly correlated to race the explanation for a preemptory strike may be, the strike does not implicate the EPC unless it is based on race.” (emphasis added – by me). 
6. This seems to suggest that it is perfectly okay to use proxies for race as long as legislature can come up w/ valid reason. 

iii. Rice v. Cayetano (2000) 
1. Hawaiian govt established OHA to administer revenue from land held in trust for descendents of indigenous people. The right to vote for the members of the OHA was limited to those descendents. Petitioner held this violated 15A prohibition against racial restrictions in voting. 
2. SC holds that ancestry is a proxy for race and cannot be used! 
3. State had express racial purpose and actual effects where discriminatory. 

4. Dissent: thinks that ancestry can be a proxy for race but it was not so here. Merely just used to identify beneficiaries of a trust, not really along racial lines. 
D. Affirmative Action 

a. Background/First Principles
i. The purpose of SS was to smoke out bias or prejudice 

ii. But overtime the interpretation of 14A evolved into an outright ban on racial classifications. 

iii. Movement from anti-subordination theory to anti-classification theory 

iv. Court only cares about classifications used by legislatures, not really their effects. (intent requirement). 

v. This is a colorblind view but this has problems for affirmative action. 

vi. Affirmative Action means race conscious policies designed to increase representation of racial and ethnic minorities in various areas.  

vii. The original intent of 14A can be said to support affirmative action – intent to really help AAs move up from slavery. 

viii. Political process theory also points away from colorblind view and more towards affirmative action. 

ix. Affirmative action is very contentious. Some think it shows paternalistic view towards AAs (Thomas view) or that it helps to perpetuate race consciousness. 

b. Regents of University of California v. Bakke (1978, p.576) 
i. UC Davis had an admissions plan that set aside a certain # of seats for AAs to increase minority enrollment. 
ii. In a 4-4-1 decision, the Court strikes down this program. 

iii. Brennan, White, Marshall and Blackmun would have upheld the program based on intermediate level of scrutiny. Thought it was important to remedy past societal discrimination. This is very deferential view. 
iv. Burger, Stewart, Rehnquist and Stevens wanted to strike down based on Title VI which prohibited discrimination in programs receiving federal funds. 

v. Powell was swing vote. He wrote his own opinion which laid out the analytical framework for affirmative action.  

1. Standard of review 

a. ALL racial classifications, even benign ones, are suspect. 
b. Any policy using them should be subject to SS. 

2. Analyze the interest 

a. While state had legitimate interest in remedying past discrimination, there was no evidence of that here. Also rejects state interest in training doctors of particular ethnicities to serve specific communities. 
b. The real interest is in creating a diverse student body. 

c. This can be a compelling interest. Sweatt v. Painter
3. Tailoring – means/ends fit  

a. In this case, the use of quotas does not closely fit the interest of diversity. 

b. Powell would be okay w/ giving race a “plus” on a candidate’s application as long as they are in the same applicant pool. 
vi. Basically thinks that this is an unlawful quota but is unwilling to say that race consciousness is always impermissible. 

vii. Quotas treat people as a group whereas “plus factor” allows for individualized considerations. 

viii. After this case many colleges began using Harvard “plus factor” system 

c. In between Bakke and Croson, courts upheld affirmative action as remedy for Title VII violations by federal, state and local agencies. But this soon changes.
d. City of Richmond v. Croson (1989, p.578)  
i. City program required contractors to subcontract at least 30% of business to MBE (minority business enterprises). Plan was adopted after public hearings. 50% of pop was black but only .67% of Ks went to MBEs. 

ii. Court struck down the plan. 

iii. O’Connor holds that Congress can take proactive measures to respond to discrimination (under §5 of 14A) but states cannot. States can only remedy if there is a past history of discrimination. 
iv. Reinforces Bakke by applying SS to all racial classifications 

v. Not narrowly tailored b/c there was no evidence that the city considered race neutral alternatives. 

vi. Only the compelling interest of past discrimination, not racial balance, will justify affirmative action in the employment context! 

e. Adarand Constructors, Inc. v. Pena (1995) 
i. Fed govt gave contractors incentive to hire MBEs as subcontractors. So Mountain Gravel chose Gonzales over Adarand even though Adarand put in the lowest bid. Claimed this violated EPC. 

ii. Applies Croson to federal govt programs. 

iii. The Ct of App used intermediate scrutiny but the SC reverses and remands solely for them to apply SS. 

iv. SS applies to all racial classifications regardless state or federal govt and/or benign vs. invidious purpose. 

v. Belief that affirmative action is not great idea b/c it gets perceived that those who need it are not as qualified. Plus it delays the time when race will become irrelevant. 

vi. Also really saying that only past actor discrimination, not past societal discrimination will be considered compelling interest. (also way of limiting judicial involvement)
1. However, this distinction can be problematic 

2. Perhaps state’s will not take ownership of past discrimination now 

3. Discrimination in one field can leak into another 

4. Who better than the state to deal w/ societal discrimination? 

5. These measures are also somewhat countermajoritarian b/c they are striking down things the majority wants. 

f. Grutter v. Bollinger (2003) 

i. Michigan Law School used individualized system for admitting students. 80% of decisions could be explained based on LSAT and GPA but the other 20% were based on soft factors of which race was one. Purpose was to get “critical mass” of minority students so that those who were admitted didn’t feel as though they had to be spokesperson for their race. So sometimes race was deciding factor, but only in few cases. 

ii. SC upholds this plan. 

iii. Diversity is a compelling interest. Two elements: 

1. Civic conception – elite institutions create future leaders so to be legitimate in eyes of public, they must be open to all. 

2. Educational element – value of being exposed to diverse people 

iv. Dissents: Doesn’t think plan is narrowly tailored enough. Also doesn’t think Court should defer to state’s assertion that this is a compelling interest. Thinks court didn’t really apply SS.  
g. Gratz v. Bollinger (2003) 

i. Michigan college plan was very mechanical – points given to different aspects, like athletics or race. 

ii. SC strikes down this plan. Diversity is compelling interest but this was not narrowly tailored. 
iii. School gave such weight to the “plus” of race that it became like a quota. 
iv. But you could argue that this is actually better than individualized law school plan b/c it is more transparent and allows for less discretion. 

v. However, courts dislike classifications and this is very classification based 

h. Rice v. Cayetano (revisited) 

i. American Indians get some special treatment b/c of their sovereignty at time of founding. That doesn’t necessarily translate to other indigenous peoples. 
Equal Protection IV: Extending the Paradigm to Other Classifications 

A. Gender Classifications 

a. Intermediate scrutiny 

i. Why should gender be given heightened scrutiny? 

ii. There is really no original intent argument to be made. The framers of the 14A specifically used “male” so can’t really argue that it was originally intended to apply to women. 

iii. But there are many similarities w/ race 

1. Both are immutable characteristics 

2. Both have history of discrimination (although women’s status in 1970s was not as bad as blacks during Jim Crow) 

3. Can make political process argument but this is more difficult since once women got the vote, they were 50% of pop. But can argue that there are structural impediments beyond voting (party politics, few representatives, etc.) 

iv. So there are enough similarities to suggest some heightened level of scrutiny but not enough for SS itself. 

v. Court uses intermediate scrutiny in these cases to try and determine which classifications are made on basis of real differences and which are made on basis of stereotypes and subordination. 

vi. However, in this area, court has come in more after the fact than in race. Congress and constitutional amendments played more important role in changing status. 

b. Three main types of gender cases: 

i. Stereotypes – courts will strike down statutes that reflect overbroad stereotypes of gender roles. 
ii. Affirmative Action – remedial affirmative action to improve economic status of women as long as it is narrowly tailored to past discrimination. 
iii. Natural differences – some distinctions will be upheld based on natural differences. Pregnancy is classic example. 
c. Stereotype cases 
i. Bradwell v. Illinois (1873, p.622) 

1. Court upholds ban on women becoming lawyers b/c it is not an interest protected by privileges and immunities of citizenship. 

2. In concurring opinion Justice Bradley goes further and discusses traditional role of women. Women should only be wives and moms

ii. Stanley v. Illinois (1972, p.626) 

1. For unwed couples, the state deprived fathers of custody automatically upon death of mother but mother could retain custody unless show to be unfit, in death of father. 

2. Court struck down on due process grounds since fathers didn’t get a chance to demonstrate fitness.   

iii. Reed v. Reed (1971, p.624) 

1. Court strikes down rule where men get preference over women in become executors of wills. 
2. Only based on stereotype that men are better at business. 

3. This doesn’t survive rational basis review. 

4. Distinction perpetuated stereotype – whether true or not – bad. 

iv. Frontiero v. Richardson (1973, p.624)  

1. Women in military had to prove spouse’s dependence to get benefits whereas men could automatically claim wives. 

2. Only 4 justices called for SS but it got heightened review.  

3. Court strikes down. Analogies to race – history of discrimination, romantic paternalism, immutability/accident of birth, etc. 

4. Administrative convenience is not compelling interest. 

v. Mississippi University for Women v. Hogan (1982, p.637) 

1. School of nursing only open to women. Ct says must admit men. 

2. Only reflects stereotype that women are nurses. 

3. Result possibly disadvantages women in the short term (fewer will get into school as spots open up for men) but in the long term might help by dispelling stereotypes. This is the case for many of the Court’s decisions during this era. 

vi. Craig v. Boren (1976) 

1. Court strikes down higher drinking age for women than men. 
2. Gender classifications that serve and important interest must be reasonably tailored. 

3. State interest was preventing drunk driving by men but court said this was based on stereotypes that men drink more than women. 

4. Court is focused on fact of generalization based on stereotypes, not on the possible statistically validity of the generalization. 

5. It is the generalization itself that harms and reinforce stereotypes. 

6. Rehnquist dissent: adding an intermediate level of scrutiny makes standard of review confusing and EPC should not be used when men are being disadvantaged (based on a political process theory)   
d. Remedial Affirmative Action 

i. Califano v. Goldfarb (1977, p.658) 

1. Strikes down Social Security rule that widow gets benefits automatically but widower must prove dependence on deceased wife. 
2. State had argued that this benefited women since they were more likely to be financially needy. 

3. But court says this disadvantages women by not allowing them so secure benefits for husband and based on stereotype of men as typical breadwinner. 

ii. Califano v. Webster (1977, p.661)

1. Benefits formula allowed women to exclude low earning years. 
2. Court upholds this as constitutional affirmative action. Based on reality of past discrimination in the job market. 

e. “Real”/Natural Differences

i. These cases really distinguish gender from race. 

ii. Two early cases recognizing differences (p.649): 

1. Michael M. v. Sonoma Country Superior Court (1981)
a. D was convicted under statutory rape law that made it illegal to have sex w/ minor woman but not a minor man. 

b. Court says this reflects an important real difference – women have disincentive to have premarital sex b/c of risk of pregnancy. 

c. But boys don’t have that so California holds them to strict liability until they are 18. 

2. Rostker v. Goldberg (1981)

a. Men have to register for selective service but women don’t. 

b. Court says okay b/c women are excluded from combat and state will only need to find men in case of draft. 
c. This might be recognition of stereotype but court regards it as a real difference. 

iii. United States v. Virginia (1996) 
1. VMI didn’t let women in. State set up parallel institution VWIL but this didn’t use the same ‘adversative method’ or have any of the same “intangibles” as VMI. 

2. Govt sued b/c VMI got federal funding. 

3. SC says the parallel school remedy does not solve the constitutional problem. Strikes down whole thing.
4. Ginsberg opinion: 

a. Gender classifications must have an exceedingly persuasive justification. This is a new articulation of intermediate scrutiny standard. 

b. Recognizes that there are certain natural differences that can be used in cases of affirmative action. 

c. Says that VMI’s interest in single sex education and that fact that it might have to change curriculum are not permissible objectives for gender discrimination. 
d. Both the problem and the VWIL remedy are based on stereotype that women can’t do the same activities and that they wouldn’t want to.  

5. Rehnquist concurrence: 

a. Objects to Ginsberg’s use of “exceedingly persuasive justification.” 

b. Thinks that it really is the remedy that fails. VWIL is not a comparable institution but Virginia might be able to create one that is.
6. Question is whether having same school is really better for women? They might be better off in separate school. 

7. After this case there is a question whether the ‘real differences’ category still carries any weight. 

iv. Nguyen v. INS (2001) 
1. INS rules that in cases of non-marital children, if the citizen parent is a mother, the child is automatically a citizen. But if the citizen parent is the father, then father must claim parenthood before age 18 for child to be naturalized. 

2. Nguyen’s father claimed this was gender discrimination. 

3. SC upholds this classification based on natural differences. 
4. The state interest is in proving that a parent-child relationship exists. The mother is present at birth so there is no question there. The father neither has to be present nor does his presence necessarily prove parentage. 

5. Also worried that striking down statute will just make everyone worse off b/c women would have to prove parentage too. 

6. Dissent: this embodies blatant stereotype that women are more likely to develop relationship w/ child than men. 

v. Pregnancy issue – cases in CP
1. Gedulig v. Aiello 
a. CA statute prevented claiming disability for pregnancy. 

b. Court says this is NOT gender discrimination 

c. Dissent points out how this is ridiculous and affects women entering workforce. 

d. Congress overruled Gedulig w/ the Pregnancy Discrimination Act of 1978. Any disability benefit given to a man must be given to a woman and cannot discriminate based on pregnancy, child birth, etc. 

2. California Savings and Loans v. Guerra 

a. CA passed statute making it unlawful to deny leave for pregnant employees but law didn’t apply to men who have children. 

b. SC says this is okay, isn’t preempted by PDA 

c. What matters is the purpose behind these laws. They represent policy agenda of allowing women to participate in workforce w/o fear of losing job. 

d. But you could argue that this makes women worse off by reinforcing stereotypes that only they care for children and might make employers more reluctant to hire in 1st place. 

3. Nevada Dept of Human Resources v. Hibbs 

a. Congress was okay to create law mandating that both men and women to get equal leave to care for child. 
b. It removes stereotypes. 

4. UAW v. Johnson Controls, Inc. 

a. This was a Title VII case, not a constitutional one. 
b. Court invalidated employer policy of not allowing women to hold positions that exposed them to lead b/c it might harm their reproductive capacity. 

c. SC said reproductive capacity not related to job so bad. 

d. If this had been a constitutional case it might have been different since there is a “real” difference here. 

vi. Upshot of stereotype classification cases is that if it perpetuates an outmoded stereotype, it is presumptively invalid. The exception is the natural differences category. 
vii. Real differences are only relevant to the tailoring analysis and whether the state can justify the classification. 

viii. The reason courts use intermediate scrutiny instead of SS is b/c of this possibility that the classification may be based on a real difference. And we can’t use rational basis b/c of fear of perpetuating stereotypes thru law 
ix. This level of review really allows for a lot of judicial discretion. Very unpredictable. 

B. Sexual Orientation (doesn’t get SS but usually doesn’t pass rational basis b/c of animus)
a. Arguments for and against giving heightened scrutiny to sexual orientation

i. No original intent argument either way 

ii. Mutable vs. immutable – generally viewed as immutable 

iii. Stereotypes like gender 

iv. History of discrimination 

v. No other laws get at conduct specifically. Group is somewhat defined by conduct. 

vi. But they do have some political power  
vii. Giving heightened scrutiny makes moral judgment and that moral judgment has yet to be worked out by society….

viii. Perhaps moral debate is not something courts can answer 

b. Romer v. Evans (1996) 
i. Colorado has voter referendum on Amendment 2 to Constitution which prohibits the legislature from allowing sexual orientation to be considered for a claim of minority status or discrimination. Basically says Colorado cannot pass a law protecting gays from discrimination w/o another constitutional amendment. 
ii. SC overrules Amendment 2 basically on a political process theory – keeping the channels open to everyone. 

iii. State court had overruled based on SS, saying sexual orientation was suspect class. SC affirms but on different grounds. 
iv. Says orientation is not suspect class but amendment does not pass rational basis review b/c of bare desire to harm. 

v. The law denies basic political rights by putting additional hurdles on certain kinds of legislation. And it places this burden on only 1 group. 

vi. Scalia dissent: It should be okay to express animus for this conduct 

vii. Question of whether the law can express moral disapproval like this. 

viii. The problem w/ moral disapproval for these cases is that it is inextricably tied to a specific status and class of person.

c. Lawrence v. Texas – O’Connor Concurrence 

i. She decides based on EPC and not substantive due process 

ii. Thinks the law makes an arbitrary distinction and moral disapproval is not sufficient for rational basis review. 

iii. But she qualifies her opinion, saying it shouldn’t apply to gay marriage. 

d. Goodridge v. Dept of Public Health – Gay Marriage 

i. MA SC decides that state can’t discriminate w/r/t marriage. 
ii. State advances following reasons for classification: 

1. Marriage is about procreation 

2. Child rearing environment – better to have parents of each sex 

3. State financial resources 

iii. The court rejects all of these arguments: 

1. State allows barren couples to wed – you don’t have to prove fertililty to get a license 

2. Financial argument is based on stereotype that gays have more money. And we let rich people get married 

3. State doesn’t prevent homosexual adoption so child rearing environment can’t be legitimate reason either.

iv. Also engages in values oriented discussion. The right to marry means marrying someone of your choice. 

v. Same sex marriage would not destroy marriage but would broaden its appeal. If marriage is a stabilizing institution, why wouldn’t we want to expand it? 

e. Baehr v. Lewin – Hawaiian SC decided prohibition on gay marriage violated EPC

f. Congressional Defense of Marriage Act which defined marriage as only between a man and a woman. 

C. Alienage and Mental Handicaps 
a. Alienage or non-citizen status 

i. Grahm v. Richardson 

1. Court decided aliens as a class were discrete and insular so any classification gets SS. 
2. They usually don’t have access to political process – idea of representation reinforcement. 

ii. Sugarman v. MacDougal  

1. NY statute excludes aliens from all civil service positions except at the highest levels. Claims civil service people should have special connection to the state. 
2. Court strikes down classification. Applying SS the statute is both under and over inclusive. 
3. Rehnquist dissent: Alienage is not like race b/c it is mutable. An alien can get around barrier in law through naturalization. Thinks race should be the ONLY suspect class. 

b. Mental Handicaps and City of Clebourne vs. Clebourne Living Center 
i. Mentally handicapped are not a suspect class and should not receive SS.

ii. But law failed under rational basis. 

iii. There are lots of legislative measures to protect this class – they are not politically powerless. 

iv. It is for statutory law, not constitutional law to protect these groups.  

D. Wealth Classifications (p.702-03 really)
a. Hybrid of EPC and substantive due process 
b. Should the poor be a suspect class? 

i. Political process theory argument – many factors keep them out of political process but there are also many laws meant to protect them (although this is not proof of access)
ii. History of discrimination – notion that people look down on poor but many people have deep-seated religious or moral beliefs to help poor. 
iii. Immutability factor – status is theoretically mutable. 
c. During the 50s and 60s the court did find the poor to be a class and that certain deprivations of rights violated EPC. 

d. Griffin v. Illinois 

i. Court says state is required to give indigent Ds free trial transcripts in preparing appeal.

ii. Doesn’t say suspect class but gives special help 

iii. No equal justice when trials depend on $. 

e. Douglas v. California – right of indigent to court appointed counsel. 

f. Harper v. Virginia Board of Elections - Poll tax is an unconstitutional burden on right to vote. 

g. San Antonio School District v. Rodriguez 

i. Ps claimed that property tax system for funding schools, combined w/ gross disparity in resources b/t districts discriminated against poor in education. 
ii. Court holds that the poor are NOT a suspect class.  

iii. Can’t really tell if people living in poorer districts are actually poor or vice versa. Evidence was of property tax, not individual’s wealth. 
iv. Also don’t know if $ spent on education correlates w/ quality

v. The classification is too broad and the right, to education, is not necessarily fundamental. 

vi. The right being claimed here is not education itself but same education that students in richer districts get. That is not a fundamental right. 

vii. Education is not being completely deprived – no complete deprivation of the benefit. 

h. The questions surrounding wealth classifications were just too difficult for the court to deal w/ so it moved away from them. 

i. Difficulty of defining equality – same problem w/ desegregation cases. 

Legislative and Adjudicative Enforcement of the 14A

A. Judicial Supremacy in the 20th Century 
a. Cooper v. Aaron revisited 

B. Congress’s Power Under §5 of the 14A 

a. §5 of 14A gives Congress power to pass legislation to enforce provisions of 14A

b. Two main issues in these cases: 

i. Federalism – what can Congress do w/r/t the states? 

ii. Separation of powers – Does Congress or the Court decide substantive meaning of the 14A?  

c. Really a fight between congress and court as to who gets to decide meaning of 14A – remedy must have congruence and proportionality 
d. Katzenbach v. Morgan (1996) 

i. Congress passes amendment to Voting Rights Act saying you can’t be denied right to vote based on English literacy. This was meant to overrule NY law and ensure Puerto Ricans the vote in NY. 
ii. In that earlier case, the court had said there was no constitutional violation. 

iii. So NY argues that Congress cannot do this b/c it can only remedy a constitutional violation. 

iv. Court rejects this argument and upholds Congressional action. 

v. B/c of the institutional competence of Congress (resourcefulness and ability), Congress does not have to wait for court do say there has been a constitutional violation. Can decide for itself. 

vi. Congress can take prophylactic measures to prevent future discrimination. 
vii. Court defers to congressional determination 

viii. Harlan dissents – the court should define what the constitution and §1 of 14A mean. You don’t want the branch exercising the power to be able to define the power as well.

e. City of Boerne v. Flores (1997)

i. Court puts a stop to congressional prophylactic measures

ii. Establishes strong principle of judicial supremacy – Court gets to decide when there is a constitutional violation, not Congress. 
iii. Congress had enacted Religious Freedom Restoration Act (RFRA) in response to Court decision denying SS to religious exercise rights. RFRA reinstituted the SS standard. 

iv. Govt defends RFRA as exercise of §5 power but Court says Congress has exceeded that power. 

v. Remedy must be tested by congruence and proportionality to the injury to be prevented and the means prevented to adopt it. 

vi. RFRA is not congruent or proportion b/c Congress has failed to show pattern of discrimination against religious believers. There is no unconstitutional conduct to remedy or prevent. 

vii. Congruence: 

1. The remedy must respond to the evil (constitutional violation) 

2. There must be a fit 

viii. Proportionality: 

1. Congress must come forward w/ evidence or pattern of discrimination  that justifies a remedy in the first place 

ix. This all seems to suggest a heightened level of review for §5 power. 

f. United States v. Morrison (revisited)

i. Govt made alternative argument from CC that this was exercise of §5 power 

ii. Court says doesn’t pass congruence and proportionality b/c there is a state action problem w/ the civil remedies section. 
iii. The evil is supposedly under-enforcement of gender violence by states. But the remedy is a civil one, not one directed at the state action. 

iv. Also federalism concerns b/c VAWA applied nationally but Congress hadn’t shown violations in all states. 

v. Breyer dissents on this §5 issue. Thinks there is enough state action b/c state has failed to act and that §5 allows Congress to adopt private remedies if necessary. 

g. 11th Amend complicated matters even more 

h. Court has held that Congress can rely on §5 to abrogate sovereign immunity but only when there has been a violation under Boerne test. 
i. Board of Trustees v. Garrett (2001) 

i. Ps sued for $ damages under federal Americans w/ Disabilities Act 
ii. Court invokes Boerne – they define the substance of the right under 14A. 
iii. States are not required to make special accommodations towards disabled persons as long as those actions are rational. 

iv. So there must be a pattern of irrational conduct before Congress can enact a remedy under §5 power. 

v. Dissent: says there is pattern of irrational discrimination. 

j. Nevada Dept of Human Resources v. Hibbs 

i. Hibbs invoked the part of the Family Medical Leave Act that allowed him to ask for $ damages from state. But Congress could only authorize that remedy if there had been a constitutional violation as defined by the Court. 
ii. SC finds no violation of 11th Amend. Strange opinion from Rehnquist. 

iii. Rehnquist shows that there is congruence and proportionality to the FMLA. Relies on heightened review for gender discrimination – this makes it easier for Congress to show pattern of discrimination. 

iv. This seems to be in direct conflict w/ Morrison. Very strange. 

k. §5 is a positive grant to enforce §1 of 14A. But what does enforce mean? 

l. Court has said that Congress must adhere to Court’s interpretation of 14A rights and it can do that through congruence and proportionality. 

Fundamental Rights I: Economic Rights

A. Welfare Rights 

B. Property Rights and the Lochner Era 

Fundamental Rights II: Privacy 

A. Contraception 

B. Abortion 

C. The Right to Die 

D. Sexual Orientation 

Final Thoughts on Constitutional Interpretation

Political morality and judicial supremacy vs. judicial review 
Dworkin and political morality 

· neither originalism nor political process keeps judges from making value judgments  

· It is okay to make them, just do it openly and have good reasons and defend those reasons. 

· Should make them based on theory of equal concern and respect 

Kramer and judicial supremacy 

· judicial supremacy does not follow from judicial review 

· people have just accepted it in this generation and other gens wouldn’t have 

· this both underestimates deliberative process of congress and overestimates deliberative process of the court 
· We need to take our constitution back. 

